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CONGRESSIONAL    ACCESS    TO    AND    CONTROL    AND 

RELEASE  OF  SENSITIVE  GOVERNMENT  INFORMATION 


THURSDAY,  MARCH  11,  1976 

U.S.  Senate, 
Subcommittee  on  Separation  of  Powers, 

Committee  of  the  Judiciary, 

Washington,  B.C. 

The  subcommittee  met,  pursuant  to  notice,  at  10 :08  a.m.,  in  room 
2228,  Dirksen  Senate  Office  Building,  Senator  James  Abourezk, 
presiding. 

Present :  Senator  Abourezk. 

Also  present:  Irene  E.  Margolis,  chief  counsel  and  staff  director; 
Prof.  Philip  P.  Kurland,  University  of  Chicago  Law  School,  chief 
consultant. 

Senator  Abourezk.  The  subcommittee  hearings  will  come  to  order. 

OPENING  STATEMENT  OF  SENATOK  ABO  TJREZK 

Today  the  Separation  of  Powers  Subcommittee  will  examine  con- 
gressional access  to  and  control  and  release  of  sensitive  Government 
information.  We  will  focus  on  two  areas:  congressional  power  to 
demand  and  secure  information  in  the  face  of  executive  branch  re- 
sistance and  congressional  power  to  dispose  of  sensitive  Government 
information. 

I  can  perceive  of  no  inquiry  which  would  be  more  timely  or  benefi- 
cial. Kecent  events  have  clearly  demonstrated  that  rather  than  recog- 
nize the  right  of  Congress  to  demand  and  secure  information  neces- 
sary to  its  legislative  and  oversight  function,  the  executive  branch 
is  waging  a  renewed  and  intensified  challenge  to  control  completely 
the  flow  of  Government  information. 

For  example,  last  fall,  after  repeated  attempts  to  obtain  infor- 
mation on  the  Arab  boycott  failed,  the  House  Oversight  and  Investi- 
gations Subcommittee  issued  a  subpena  for  the  information  to  former 
Secretary  of  Commerce  Rogers  Morton.  Mr.  Morton  refused  to  com- 
ply, contending  that  he  had  the  discretion  to  withhold  the  information 
from  Congress  if  he  decided  it  was  "in  the  national  interest"  to  do  so. 

Not  until  the  subcommittee  voted  Mr.  Morton  in  contempt,  and  all 
indications  here  were  that  the  full  committee  would  report  the  con- 
tempt citation,  did  he  comply.  Mr.  Morton  has  the  dubious  distinction 
of  being  the  first  cabinet  secretary  to  be  cited  for  contempt  during 
a  congressional  inquiry. 

In  connection  with  another  of  its  investigations,  that  same  sub- 
committee had  also  issued  a  subpena  to  the  Secretary  of  Health, 

(1) 


Education,  and  Welfare,  David  Matthews.  The  subcommittee  was 
seeking  access  to  surveys  conducted  by  the  Joint  Commission  ^  on 
Accreditation  of  Hospitals  which  were  in  the  Secretary's  possession. 
After  repeated  assertions  of  "confidentiality"  the  surveys  were  finally 
turned  over — just  one  half  hour  before  the  committee  was  to  begin 
contempt  citation  hearings.  However,  Secretary  Matthews'  compli- 
ance in  this  instance  was  apparently  only  to  avoid  a  contempt  citation. 
I  understand  that  he  is  presently  refusing  to  provide  the  subcommit- 
tee with  information  involving  conflicts  of  interest  within  the  Food 
and  Drug  Administration. 

From  my  own  experience,  in  May  of  1975,  the  Separation  of 
Powers  Subcommittee  held  legislative  hearings  concerning  the  use 
of  executive  agreements.  Our  request  for  a  copy  of  the  Nixon-Thieu 
correspondence  on  aid  to  South  Vietnam  was  denied  by  the  White 
House  on  the  ground  of  "confidentiality  of  diplomatic  intercourse." 
President  Ford  was  adamant  in  his  refusal  to  release  to  the  subcom- 
mittee any  information  relating  to  the  correspondence  or  any  meet- 
ings during  which  the  subject  was  discussed. 

But  these  efforts  to  control  the  flow  of  information  to  Congress 
pale  in  comparison  to  President  Ford's  apparent  effort  to  extend 
an  invocation  of  executive  privilege  on  behalf  of  intelligence  agency 
employees  to  private  cable  company  officials  as  well.  Private  con- 
tractors subpenaed  by  the  House  Government  Information  and  Indi- 
\idual  Rights  Subcommittee,  in  its  investigation  of  NASA's  inter- 
ception of  international  cables  to  or  from  American  citizens,  were 
asked  by  the  Attorney  General  not  to  respond.  To  the  credit  of  the 
cable  company  executives,  they  rejected  the  President's  request.  Such 
a  sweeping  assertion  of  executive  privilege  is  clearly  untenable. 

Although  this  tension  between  the  branches  has  been  building  ever 
since  Congress  undertook  its  first  investigation  during  George  Wash- 
ington's administration,  a  new  dimension  has  been  added  to  the 
controversy.  In  order  to  tighten  its  grip  on  Government  information, 
the  administration  is  attempting  to  impose  sanctions  for  disclosing 
certain  Government  information. 

These  proposals  are  contained  in  S.  1 ;  in  the  President's  recently 
issued  Executive  order  on  U.S.  foreign  intelligence  activities;  in  the 
administration's  proposal  to  amend  the  Nationnal  Security  Act  of 
1947;  and  in  the  resolution  creating  the  Senate  Intelligence  Over- 
sight Committee. 

Implicit  in  all  these  proposals  is  the  notion  that  the  executive 
branch  will  control  both  the  scope  and  direction  of  all  future  con- 
gressional inquiries  if  it  can  effectively  control  the  release  of  Govern- 
ment information. 

With  these  concerns  in  mind,  the  subcommittee  begins  its  review 
today.  The  issues  are  complex  and  deserve  careful  scrutiny.  During 
our  deliberations,  we  are  pleased  to  have  the  assistance  of  witnesses 
who  have  studied,  written,  and  worked  in  this  area. 

The  first  of  such  witnesses  is  Dr.  Carl  Marcy,  legislative  consultant 
for  the  Council  for  a  Livable  World  and  formerly  staff  director  of 
the  Senate  Foreign  Relations  Committee  and  now  writing  a  news- 
letter. 

Please  come  forward  to  the  table.  I  believe,  Dr.  Marcy,  you  are  the 
editor  of  a  foreign  policy  newsletter. 


TESTIMONY  OF  CARL  MARCY,  ON  BEHALF  OF  THE  COUNCIL  FOR 

A  LIVABLE  WORLD 

Mr.  Marcy.  That  is  one  of  the  things  I  do.  I  represent  the  Council 
for  a  Livable  World  and  a  committee  on  American- Soviet  relations 
which  is  trying  to  keep  the  concept  of  detente  alive. 

Senator  Abourezk.  Are  you  trying  to  keep  the  concept  alive,  or 
just  the  word? 

Mr.  Marcy.  The  concept. 

Senator  Abourezk.  We  have  been  ordered  not  to  use  the  word 
"detente"  anymore. 

Dr.  Marcy  and  I  traveled  to  Wounded  Knee  together  in  1973  to 
make  peace  and  to  negotiate  for  the  release  of  the  hostages. 

Mr.  Marcy.  It  was  an  interesting  trip. 

Senator  Abourezk.  If  you  are  ready  to  present  your  testimony,  we 
would  be  pleased  to  hear  it. 

Mr.  Marcy.  My  remarks  are  going  to  be  much  more  philosophical 
than  you  will  need  when  you  consider  specific  legislation.  But  be  that 
as  it  may,  I  have  not  followed  too  closely  recent  events  of  the  assertion 
of  executive  privilege. 

Mr.  Chairman,  I  speak  to  the  subject  of  congressional  access  to,  and 
control  and  release  of,  sensitive  Government  information.  My  quali- 
fications consist  of  8  years  experience  in  the  Department  of  State 
and  23  years  on  the  staff  of  the  Senate  Committee  on  Foreign 
Relations. 

When  I  first  came  to  work  for  the  Senate  in  1950  I  was  struck  by 
the  fact  that  an  oath  to  support  and  defend  the  Constitution  of  the 
United  States  was  required  before  I  could  collect  my  salary. 

A  similar,  if  not  identical,  oath  had  been  required  in  the  Depart- 
ment of  State  before  entering  on  duties  there. 

I  refer  to  this  now  because  in  discussing  congressional  access  to, 
and  release  of,  sensitive  information,  I  do  so  in  the  belief  that  mem- 
bers, and  employees,  of  Congress  are  just  as  trustworthy  and  just  as 
loyal,  as  are  officers  and  employees  of  the  executive  departments.  Fur- 
thermore, they  are  subject  to  the  same  laws. 

I  have  the  impression  from  reading  the  press  in  recent  weeks,  how- 
ever, that  sensitive  information  given  to  the  Congress  always  leaks; 
that  sensitive  information  in  possession  of  the  executive  branch  is 
always  safe  and  protected. 

This  I  maintain  is  not  so. 

The  ratio  of  leakers  to  secretkeepers  in  the  legislative  branch  of 
Government  is  about  the  same  as  the  ratio  in  the  executive  branch. 

The  impression  that  the  Congress  is  an  open  spigot  serves  the  desires 
of  many  executive  officials.  Unfortunately  a  good  many  Members  of 
Congress  promote  the  myth.  There  are  a  number  of  reasons  why  it  is 
assumed  Congress  leaks  and  the  executive  is  a  tight  drum.  For  ex- 
ample, written  leaks  in  the  executive  branch  are  called  declassifications. 

"When  a  low  level  official  who  has  stamped  SECRET  on  a  paper  de- 
cides to  leak  it  he  or  she  can,  by  relatively  simple  means,  declassify  it. 

Oral  "leaks"  in  the  Department  of  State  are  called  "backgrounders," 
of  if  an  executive  official  really  wants  to  get  the  information  out,  a 
"backgrounder"  may  become  a  "deep  backgrounder."  And  for  the 


really  important  leak,  a  high  level  officer  may  phone  or  meet  with  a 
trusted  correspondent  or  columnist.  We  know  from  many  books  that 
have  been  written  in  recent  years  how  often  that  occurs. 

In  short  the  word  "leak" — meaning  the  release  of  sensitive  Govern- 
ment information — has  a  special  meaning  when  applied  to  Congress. 
It  means  that  someone  in  Congress  has  said  or  written  something 
which  the  executive  branch  does  not  like  having  made  public.  It  may 
or  may  not  have  anything  to  do  with  national  security. 

As  a  matter  of  fact,  I  have  some  difficulty  in  recalling  congressional 
leaks  of  information  which  could  fairly  be  branded  as  damaging  to 
the  national  security.  In  recent  weeks  when  there  have  been  so  many 
charges  of  leaks  on  the  Hill,  I  think  it  is  well  to  recall  that  Philip 
Agee,  a  former  employee  of  the  CIA,  spilled  the  beans  on  the  names  of 
CIA  agency  chiefs  abroad. 

Daniel  Ellsberg,  a  former  employee  of  the  Pentagon  and  the  Band 
Corp.,  was  responsible  for  publication  of  the  Pentagon  Papers,  and  in 
fact  he  had  tried  for  some  months  without  success,  to  get  several  Mem- 
bers of  the  Senate  to  make  the  papers  public.  They  would  not  do  it. 
It  was  the  White  House  which  inaugerated  telephone  taps  and  personal 
surveillance  to  try  to  find  leakers  in  the  National  Security  Council. 

I  make  these  points  not  to  exacerbate  conflict  between  the  Congress 
and  the  executive,  but  to  note  that  there  are  enough  charges  and 
countercharges  to  go  around.  If  we  continue  to  debate  who  leaks  most, 
we  may  overlook  the  more  important  question,  the  question  of  what, 
if  any,  information  should  be  kept  from  the  people  by  a  representative 
government. 

Senator  Abotjrezk.  While  you  are  on  that  point,  I  think  what  hap- 
pened over  the  weekend  probably  is  more  illustrative  of  what  you  are 
saying  than  anything  else  and  that  is  the  article  in  Foreign  Policy  by 
Edward  Sheehan  who  disclosed  a  nearly  verbatim  transcript  of  Kis- 
singer's discussion  with  both  Arab  and  Israeli  leaders  during  the  1973, 
1974,  and  1975  negotiations. 

In  fact,  it  has  been  disclosed  that  in  one  of  the  discussions  held  be- 
tween Kissinger  and  one  of  the  leaders — and  I  can't  recall  which 
one — no  one  was  in  the  room  but  Kissinger  and  the  leader.  There  is  a 
lot  of  suspicion  that  it  was  Dr.  Kissinger  who  gave  this  story  to 
Sheehan  and  then  denounced  it  after  it  was  published.  It  would  indi- 
cate that  it  was  Kissinger  who  gave  the  story  if  one  of  the  conversa- 
tions reported  by  Sheehan  had  taken  place  only  between  Kissinger 
and  one  of  the  leaders.  So  leaking  is  a  word  that  is  used  if  the  admin- 
istration does  not  like  the  story  that  is  released.  In  fact,  it  is  done  fre- 
quently by  the  highest  officials. 

Mr.  Marcy.  I  wrote  my  statement  before  the  incident  that  developed 
over  the  weekend.  You  are  right.  It  is  a  classic  example  of  the  type 
of  thing  we  are  talking  about  here.  Your  comments  suggest  the  con- 
cept that  "the  king  can  do  no  wrong"  is  not  dead.  It  seems  to  me  that 
in  the  last  few  years  this  concept — that  the  king  can  do  no  wrong — 
may  apply  not  only  to  the  President  but  is  being  extended  to  the 
President's  agents. 

I  see  some  evidence  of  the  attitude  extending  right  down  through 
the  bureaucracy.  There  is  a  tendency  when  one  is  in  the  executive 
branch  to  have  the  feeling  that  one  has  special  knowledge,  special  in- 


sight,  that  the  American  people  are  not  really  very  smart  and  that 
the  Congress  represents  the  people  and  they  are  not  very  smart  either. 

It  is  a  very  hard  impulse  to  resist. 

On  the  question  of  congressional  access  to  "sensitive  government 
information"  (a  phrase  which  I  will  abbreviate  by  calling  the  informa- 
tion "secrets")  there  are,  I  believe,  very  few  secrets  which  should  re- 
main the  exclusive  prerogative  of  the  Executive.  There  are  very  many 
secrets  which  in  the  past  were  kept  secret  which,  in  time,  we  wished  had 
been  made  public. 

During  the  Kennedy  years,  President  Kennedy  did  not  want  back- 
ground information  on  the  Bay  of  Pigs  made  public.  He  said  later  that 
he  wished  Mr.  Reston,  of  the  New  York  Times,  had  published  the 
information  he  had  acquired  because  it  might  have  kept  the  United 
States  from  making  a  mistake. 

I  suppose  most  Members  of  Congress  have  been  told  by  an  executive 
official  at  one  time  or  another,  "If  you  knew  what  I  know,  you  would 
agree  with  me,  but  I  can't  tell  you  what  I  know  because  it  is  secret." 
The  other  side  of  this  coin  is  the  Member  of  Congress  who  may  re- 
spond by  saying,  "Don't  tell  me  your  secret  because  I  may  have  guessed 
it  already.  If  you  tell  me  your  secret  and  swear  me  to  secrecy,  then 
I  can't  speak  publicly  on  what  I  may  already  have  guessed."  I  think 
this  is  an  important  factor  to  be  kept  in  mind  as  you  consider  possible 
legislation  in  this  area. 

I  have  no  solution  for  this  dilemma  except  to  note  it  could  not  occur 
if  our  society  had  not  become  so  secret  prone  already. 

Some  years  ago  I  recall  an  official  of  the  State  Department  told 
the  Foreign  Relations  Committee  that  the  Department  had  informa- 
tion to  support  its  request  for  funds,  but  could  not  tell  the  committee 
what  the  information  was.  The  response  was  that  if  the  committee 
could  not  get  the  information  it  needed  from  the  State  Department, 
then  it  was  essential  that  the  committee  begin  to  create  its  own  counter- 
part of  the  Foreign  Service.  The  suggestion  that  the  Foreign  Relations 
Committee  have  its  own  foreign  services  was  threat  enough  and  the 
information  was  supplied  which  theretofore  was  so  secret  the  com- 
mittee could  not  be  told. 

My  point  is  that  unless  the  executive  branch  of  the  Government 
in  the  field  of  foreign  policy  is  not  reasonably  forthcoming  in  making 
information  which  it  collects  available  to  the  Congress,  the  Congress 
will  surely  develop  its  own  means  to  collect  information.  That  will 
complicate  the  conduct  of  foreign  policy.  In  the  long  run,  the  executive 
would  probably  be  better  off  by  trusting  the  Congress  with  its  secrets, 
and  putting  up  with  a  few  leaks,  than  in  paying  the  otherwise  inevi- 
table prices — the  price  of  lack  of  trust;  the  price  of  not  being  able  to 
persuade  the  Congress  of  the  need  for  specific  foreign  policy  measures ; 
and  the  price  of  creating  a  separate  information  collecting  establish- 
ment in  competition  to  some  extent  with  the  foreign  service. 

I  address  now  the  question  of  what  is  sensitive  material,  and  whether 
it  is  properly  so. 

At  the  risk  of  seeming  naive,  I  suggest  in  recent  years  we  as  a  society 
have  become  obsessed  with  secrecy ;  as  a  democratic  society  it  might  be 
better  if  we  were  obsessed  with  the  need  for  candor.  We  call  ourselves 
an  open  society,  the  Soviets  a  closed  society.  Yet  over  the  past  two 
decades  it  is  my  impression  that  the  Soviets  have  been  more  successful 


in  keeping  their  society  closed  than  the  United  States  has  been  in 
keeping  its  society  open.  I  don't  like  this  trend  toward  a  closed  society. 

The  Webster's  Dictionary  synonyms  for  the  word  "secret"'  are 
"covert,"  "stealthy,"  "furtive,"  "clandestine,"  "surreptitious,"  and 
"underhanded."  Except  in  time  of  war,  I  don't  want  my  Government 
to  be  that  way  with  any  nation,  and  I  certainly  don't  want  those  words 
to  characterize  relationships  between  the  executive  and  the  Congress. 

One  of  the  dangers  of  an  obsession  with  secrecy  is  that  those  who 
keep  the  secrets,  or  acquire  them,  are  likely  to  believe  they  have  come 
into  possession  of  truth.  A  secret  piece  of  information  can  be  absolutely 
false,  yet  the  fact  that  it  is  secret  makes  it  seem  to  be  true — not  only  to 
the  holder  of  the  secret,  but  to  the  individual  or  agency  which  acquires 
the  secret.  I  note  this  as  a  warning  to  congressional  committees  so  that 
they  do  not  easily  believe  that  access  to  secret  information  is  access  to 
truth. 

I  suppose  one  reason  I  feel  strongly  that  secret  information  must 
be  kept  to  an  absolute  minimum  is  that  secret  information  is  not  sub- 
jected to  the  test  of  the  marketplace. 

Presidents  are  as  prone  to  be  taken  in  by  secrets  as  are  Members  of 
the  Congress.  I  found  a  certain  irony  in  the  situation  described  a  few 
days  ago  which  told  how  President  Johnson  had  been  taken  in  by  the 
regimental  commander  at  Fort  Bragg  who  kept  secret  the  fact  that 
the  troops  the  President  bid  farewell  to  en  route  to  Vietnam  were  in 
fact  a  group  of  just  returned  veterans. 

How  much  more  appropriate  it  would  have  been  if  the  regimental 
commander  had  made  his  secret  public — that  the  troops  scheduled  for 
departure  for  Vietnam  might  have  made  a  mess  of  the  carefully 
planned  departure  because  they  were  on  a  farewell  drunk. 

The  need  for  Congress  to  have  access  to  secret  or  sensitive  informa- 
tion when  it  legislates  in  the  field  of  foreign  policy  is  much  greater 
than  is  necessary  in  the  area  of  domestic  policy. 

Legislation  in  the  area  of  domestic  policy  can  be  based  on  informa- 
tion generally  available  to  the  careful  observer.  He  can  see  poverty, 
observe  the  status  of  the  agricultural  and  business  economy,  and  can 
form  judgments  as  to  whether  domestic  legislation  is  working 
effectively. 

This  is  not  so  with  respect  to  foreign  policy.  The  Congresskept 
pouring  men  and  money  into  Vietnam  because  the  generals,  the  intel- 
ligence men,  and  occasional  visitors  to  Vietnam  from  the  White  House 
could  always  see  light  at  the  end  of  the  tunnel. 

The  few  Congressmen  who  visited  Vietnam  had  a  hard  time  getting 
close  enough  to  the  front  to  find  the  tunnel,  let  alone  peer  through  it. 
So  all  they  could  do  was  to  act  on  the  basis  of  the  information  avail- 
able to  them  which  was  dished  out  as  necessary  by  the  executive  branch. 

Much  the  same  thing  has  been  true  with  respect  to  foreign  aid  pro- 
grams. When  an  aid  program  failed  in  some  respect,  the  failure  was 
overseas  where  few  Americans  could  observe  it. 

Many  years  ago  the  thing  to  do  in  the  foreign  aid  program  was  to 
sink  tube  wells.  I  never  heard  from  the  executive  branch  of  any  failure 
of  a  tube  well  to  strike  water. 

I  recall  the  shock  that  overtook  a  group  of  Senators  some  years  ago 
when  we  visited  an  area  in  India  where  a  large  number  of  the  tanks 
and  half-tracks  destroyed  in  the  Indo-Pakistan  war  had  been  as- 


sembled.  When  they  saw  the  shattered  remains  of  American  supplied 
military  equipment  which  had  been  given  to  both  sides  of  the  conflict 
they  vowed  never  again  to  support  U.S.  military  assistance  programs. 
To  see  was  to  acquire  information  not  otherwise  available. 

The  Foreign  Assistance  Act  of  1961  starts  out  with  a  section  entitled 
"Statement  of  Policy."  Over  and  over  again  in  that  section  one  finds 
the  phrase  "Congress  declares  it  to  be  the  policy  of  the  United 
States  *  *  *." 

Congress  can't  make  policy  without  the  best  information  it  can  get. 
That  simple  proposition  underlies  the  problem  of  this  subcommittee 
and  of  the  Congress.  If  we  want  to  change  our  system  so  that  basic 
laws  will  read,  "The  President  declares  it  to  be  the  policy  of  the  United 
States  *  *  *,"  the  Congress  can  get  along  without  access  to  sensitive 
information ;  indeed,  it  could  get  along  without  any  inf ormation  at  all. 
In  fact  we  could  then  get  along  without  Congress. 

The  statement  of  Lincoln  that  "Government  of  the  people,  by  the 
people,  for  the  people,  shall  not  perish  from  the  earth,"  will  be  of 
historic  significance,  and  that  is  all.  I  am  far  more  fearful  of  the 
capacity  of  this  Nation  to  survive  in  freedom  if  we  enshrine  secrecy 
than  if  we  enshrine  openness.  For  that  reason  as  I  look  at  the  subject 
of  your  hearings,  "Access  to  and  Control  and  Release  of  Sensitive 
Government  Information" — I  find  myself  strongly  inclined  to  resolve 
each  practical  question  in  the  direction  of  giving  the  American  people 
and  their  representatives  more  information,  and  not  less. 

We  have  come  a  long  way  from  the  time  when  Woodrow  Wilson 
could  refer  in  all  seriousness  to  the  desirability  of  open  convenants, 
openly  arrived  at.  As  a  matter  of  fact,  anyone  who  now  speaks  of  open 
diplomacy  is  viewed  as  some  sort  of  boob.  Secrets  are  the  order  of  the 
day. 

The  ideal  diplomat  is  the  ambassador  who  was  once  described  by  Sir 
Henry  Wooten  as  "an  honest  man  sent  abroad  to  lie  for  his  country." 

I  want  the  United  States  to  be  the  most  open  government  in  the 
world.  That  has  been  the  source  of  our  strength  in  the  past  and  we 
ought  to  do  all  we  can  to  keep  it  that  way. 

Senator  Abourezk.  Thank  you  for  an  excellent  statement.  You 
served  on  the  staff  of  the  Senate  Foreign  Relations  Committee  for  23 
years  under  four  different  Presidents.  During  that  period,  did  you 
detect  any  change  in  the  ability  of  the  Foreign  Relations  Committee  to 
gain  access  to  information  in  the  possession  of  the  executive  branch 
that  the  committee  believed  to  be  necessary  for  its  legislative  function  ? 

Mr.  Marcy.  Yes;  I  did.  There  was  a  gradual  tightening  of — a  grad- 
ual increase  in  the  difficulty  of  the  committee  acquiring  information 
from  the  executive  branch. 

Senator  Abourezk.  Did  it  escalate  during  the  Vietnam  war? 

Mr.  Marcy.  It  seemed  to  me  that  there  was  a  growing  reluctance  to 
make  information  available  to  the  committee  but  by  the  time  of  the 
Vietnam  war  it  became  much  more  difficult. 

Senator  Abourezk.  You  indicate  in  your  statement  a  belief  that  if 
the  executive  does  not  provide  information  to  Congress,  Congress  will 
be  forced  to  establish  its  own  independent  means  of  collecting  informa- 
tion. Do  you  know  whether  or  not  this  is  occurring  now  to  any  signif- 
icant extent  ? 
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Mr.  Marcy.  In  the  Foreign  Eelations  Committee  we  did  start  that. 
We  had  two  able  former  Foreign  Service  officers,  who  for  3  or  4  years 
did  a  good  bit  of  factfinding  for  the  committee.  We  got  much  more 
thorough,  reliable  information  from  those  gentlemen  in  their  travels 
abroad  than  we  were  able  to  get  from  the  Department  of  State. 

I  must  say  that  on  that  particular  aspect,  I  was  always  a  little  bit 
uneasy  about  it  because  it  is  very,  very  easy  for  a  Senate  staff  member 
going  abroad  to  find  himself  or  herself  smack  in  conflict  with  the 
Government  representative  there. 

Take,  for  example,  a  situation  in  the  Middle  East  where  you  may 
have  an  Assistant  Secretary  of  State  carrying  on  certain  activities  in 
the  Middle  Eastern  area  and  then  a  staff  member  goes  to  the  same 
place.  The  first  thing  you  know,  the  foreign  officials  are  playing  one 
American  against  another.  If  they  can't  get  the  answer  they  want 
from  one  person,  they  get  it  from  another. 

So  there  is  the  great  danger  of  a  duplicate  foreign  service  causing 
difficulty  in  the  conduct  of  foreign  policy.  It  is  for  that  reason  that  I 
feel  very  strongly  that  if  officers  of  the  State  Department  collect  in- 
formation, it  has  got  to  be  made  available  to  the  proper  authorities 
on  the  Hill. 

Senator  Abourezk.  You  think  it  is  not  the  best  thing  to  have  the 
committees  themselves  gathering  that  information? 

Mr.  Marcy.  I  think  it  is  not  the  best  thing.  That  sort  of  thing  has  to 
be  done  very  carefully.  I  would  not  abandon  it  as  a  device  because 
sometimes  you  can  get  information  that  way  that  you  cannot  get 
otherwise. 

Senator  Abourezk.  What  do  you  mean  by  the  phrase  "secret  infor- 
mation is  not  subjected  to  the  test  of  the  marketplace"  ? 

Mr.  Marcy.  Well,  if  something  is  secret,  it  can't  be  debated.  Take 
the  Bay  of  Pigs.  It  is  obvious  in  hindsight  that  had  the  concept  of 
whether  the  United  States  should  mount  an  invasion  of  Cuba  been 
discussed  a  bit  more  widely,  we  might  have  reached  some  solid  judg- 
ments and  raised  questions  which  otherwise  were  not  raised. 

The  whole  tendency  once  a  decision  is  made,  is  for  everybody  to  go 
along.  That  cuts  off  all  debate  which  might  expose  dangers.  That  is 
why  I  emphasize  the  importance  of  debate  in  the  marketplace.  I  think, 
for  example,  the  role  of  the  CIA  which  is  now  being  quite  publicly 
and  quite  openly — just  the  role,  not  specific  things — is  a  very  healthy 
thing  for  our  society.  This  kind  of  discussion  would  not  have  taken 
place  had  it  not  been  for  the  furor  of  the  last  few  months. 

Senator  Abourezk.  Wasn't  the  Bay  of  Pigs  another  action  in  which 
the  CIA  essentially  undertook  an  act  of  war  by  this  country  against 
Cuba,  and  doesn't  the  Constitution  contemplate  that  declarations  of 
war  be  debated  and  then  declared  in  the  Congress  ? 

Mr.  Marcy.  It  certainly  does. 

Senator  Abourezk.  What  is  your  view  of  the  propriety  of  a  Senate 
committee  or  the  Senate  itself  declassifying  information  on  its  own? 

Mr.  Marcy.  Mr.  Chairman,  I  would  much  rather  have  the  declassi- 
fication of  a  specific  item  of  information  determined  by  a  majority  of 
a  committee  than  to  have  that  decision  made  by,  or  within,  the  execu- 
tive branch. 

That  is  my  general  approach.  I  realize  one  can't  put  every  piece  of 
information  before  a  committee  and  ask  shall  it  be  secret  or  shall  it 
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be  released.  But  I  think  that  decision  is  one  that  should  be  entrusted 
to  a  representative  group,  whether  it  be  a  subcommittee  or  a  full  com- 
mittee. I  would  rather  have  that  decision  made  by  a  majority  vote  of 
such  a  group  than  to  be  made  in  effect  by  one  person  in  the  executive 
branch. 

Senator  Aboukezk.  To  what  extent  is  Congress  hampered  by  the 
selective  release  of  information  ?  You  referred  to  the  situation  in  Viet- 
nam where  information  on  the  conduct  of  the  war  provided  by  the 
military  and  the  executive  branch  was,  in  its  most  charitable  interpre- 
tation, extremely  one  sided. 

Are  you  aware  of  other  less  well  known  examples  ? 

Mr.  Marcy.  Let  me  answer  the  first  part  of  your  question.  The 
selective  release  of  information  is,  I  think,  essentially  a  device  to  mis- 
lead the  Congress.  I  think  that  is  probably  one  of  the  most  reprehensi- 
ble aspects  of  the  problem  that  we  are  talking  about. 

I  would  have  to  think  a  bit  to  recall  other  examples  of  whether  there 
has  been  a  selective  release  of  information.  Well,  I  recall  one  in  another 
area  some  years  ago.  The  question  was  whether  the  United  States  was 
going  to  provide  India  with  $500  million  worth  of  wheat.  Was  this 
going  to  be  provided  as  a.  gift  or  was  it  going  to  be  a  loan,  repayable  in 
local  currencies? 

The  Department  of  State  selectively  released  information  indicat- 
ing that  the  Indians  and  the  Indian  press  wanted  that  on  a  grant 
basis,  as  a  gift.  The  committee  had  some  questions  about  it  and  subse- 
quently collected  information  which  indicated  that  the  Indian  society 
was  not  monolithic  in  its  views. 

At  that  point  India  was  not  out  with  a  hand  for  a  gift.  The  Indians 
were  willing  to  undertake  an  obligation  to  repay.  Here  was  an  example 
of  the  executive  branch  using  selected  bits  of  information  in  order  to 
persuade  the  Congress. 

Often  in  talking  with  executive  branch  people,  one  gets  the  feeling 
that  if  the  Congress  had  all  of  the  information  the  executive  has, 
Congress  would  agree  with  what  the  executive  proposes.  Since  they 
make  that  statement  so  often,  then  I  do  not  see  why  there  is  any  need 
for  selective  declassification. 

If  they  really  believe  that  if  the  Congress  had  the  information  the 
executive  branch  had,  it  would  reach  the  same  conclusion,  then  the 
executive  ought  to  be  willing  to  make  the  full  picture  available  and 
not  engage  in  selective  declassification. 

Senator  Abottrezk.  Finally,  you  raised  a.  crucial  question  in  your 
statement  when  you  asked  what,  if  any,  information  should  be  kept 
from  the  people  by  the  representative  government.  Before  you  answer 
that  question,  I  would  like  to  lay  a  little  more  groundwork.  We  are 
wrestling  right  now  with  some  of  the  secrecy  provisions  of  S.  1  in 
order  to  determine  what  ought  to  be  the  maintained  classified  secrets 
in  the  interest  of  this  country  and  what  ought  to  be  divulged.  I  would 
like  you  to  keep  that  in  mind  as  you  try  to  respond  to  that  question. 

Mr.  Marcy.  I  start  out  with  a  general  proposition  that  if  in  doubt, 
I  would  much  prefer  to  have  information  made  public  than  be  kept 
secret. 

We  certainly  have  to  exclude  from  discussion  the  situation  when 
there  is  a  declared  war.  We  have  become  so  conditioned  to  the  idea  that 
certain  kinds  of  things  can't  be  made  public,  however,  that  it  is  hard 
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even  to  examine  the  question  what  would  happen  if  the  secret  in- 
formation were  made  public. 

Senator  Abourezk.  Cryptographic  information,  I  think  we  can 
agree,  ought  to  be  retained  as  a  secret.  I  have  had  discussions  with  the 
director  of  the  Defense  Intelligence  Agency,  one  the  other  day,  in 
which  I  expressed  my  belief  that  while  I  was  willing  to  maintain  in- 
telligence methods  and  sources  as  secrets,  I  meant  intelligence  methods 
and  not  methods  of  dirty  tricks.  I  announced  to  him  that  if  I  were 
aware  of  illegal  covert  operations  I  would  announce  it  in  the  middle  of 
the  street  or  on  the  Senate  floor  or  wherever  I  happened  to  be. 

I  would,  however,  want  to  maintain  full  intelligence  gathering  be- 
cause I  think  we  are  entitled  to  know  the  intentions  of  other  countries 
with  respect  to  us. 

Third,  I  think  we  may  agree  that  technical  information  regarding 
nuclear  weapons  and  so  on  may  be  kept  secret.  But  I  don't  know  of  any 
other  information  that  ought  to  be  maintained  as  a  strict  top  secret. 

Mr.  Marcy.  Without  further  thought,  I  think  I  would  agree  with 
you.  Take  even  the  collecting  devices.  In  the  press  the  last  few  days 
there  have  been  stories  about  low  microwave  beams  emitted  toward 
the  American  Embassy  in  Moscow. 

It  has  come  through  quite  clearly  that  what  the  United  States  was 
doing  there  in  the  way  of  collecting  information  was  using  devices 
within  the  Embassy  to  acquire  information  from  within  the  Soviet 
Union.  You  will  recall  2  or  3  years  ago  someone  in  the  executive  branch 
boasted  quite  openly  that  the  United  States  had  overheard  and  had 
means  to  learn  what  Mr.  Brezhnev  was  talking  about  when  he  was 
riding  in  his  limousine  in  Moscow. 

I  think  it  is  fair  to  assume  that  we  were  acquiring  that  information 
from  devices  which  we  had  in  the  Embassy.  I  think  it  is  now  fairly 
clear  from  news  stories  that  what  the  Soviets  were  doing  was  to  try 
to  interfere  with  the  electronic  surveillance  system  we  had  going  in 
Moscow. 

I  suspect  the  Russians  are  doing  the  same  thing  here.  I  don't  think 
the  Soviet  Union  with  all  its  facilities  on  the  roof  is  using  them 
solely  to  communicate  with  Moscow  in  code.  I  suspect  they  are  inter- 
cepting information  in  the  city  of  Washington. 

Should  this  kind  of  thing  have  been  kept  secret?  Eventually  it 
comes  out  and  I  have  wondered  what  usable  information  is  acquired 
when  one  overhears  a  Brezhnev  conversation  in  a  limousine  or  the 
Russians  overhear  a  U.S.  Government  witness  on  his  way  to  the  Hill? 

Is  this  the  kind  of  a  thing  that  is  going  to  save  the  Nation  ?  I  doubt 
we  should  abandon  this  kind  of  thing  completely,  but  I  suspect  that 
from  the  amount  of  surveillance  that  goes  on,  the  amount  of  useful 
information  that  helps  us  make  policy  decisions  is  very,  very  small. 

Senator  Abourezk.  Thank  you,  Doctor.  Professor  Kurland  has  some 
questions. 

Professor  Kurland.  I  am  not  so  used  to  those  buzzers  as  you  are. 

Mr.  Marcy.  Is  that  a  rollcall  ? 

Senator  Abourezk.  Actually,  since  you  left  that  has  changed.  There 
will  be  a  duck  coming  down  from  the  ceiling  because  you  said  the  magic 
word.  [Laughter.] 

Professor  Kurland.  The  kind  of  pursuit  that  we  were  under- 
taking has  frequently  been  undertaken  by  this  committee  -and  others 
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on  the  Hill.  It  seems  to  me  that  the  time  has  long  since  come  when 
some  form  of  prescribed  action  on  the  part  of  the  Congress  should  be 
forthcoming. 

Do  you  have  any  suggestions  as  to  how  the  policies  that  you  have 
enunciated  and  that  have  been  enunciated  by  others  here  might  be 
effectuated  by  congressional  legislation? 

Mr.  Marct.  No,  I  don't,  I  have  not  given  any  thought  to  what  spe- 
cific legislation  would  look  like.  I  suspect  the  big  problem  will  be  to 
draft  anything  that  the  President  will  sign.  That  means  that  legisla- 
tion has  got  to  be  pretty  well  watered  down  before  you  can  pass 
legislation  in  this  general  area  without  a  veto. 

Professor  Kurland.  What  you  are  really  saying  is  we  have  two 
problems,  not  only  do  we  have  the  recalcitrance  of  the  executive 
branch,  but  the  unwillingness  of  Congress  to  assert  the  authority 
which  it  has  to  the  degree  where  it  might  be  possible  to  overcome  a 
Presidential  veto. 

Mr.  ISIarcy.  That  is  right.  There  are  a  great  many  things  that  the 
Congress  can  do  which  it  has  not  been  willing  to  do.  I  must  say  that  in 
my  experience  with  the  Foreign  Relations  Committee,  there  were 
many  instances  when  I  thought  the  committee  should  subpena  an  ex- 
ecutive branch  witness  or  in  which  the  committee  should  contest  ex- 
ecutive privilege  assertions. 

My  recollection  is  that  there  is  nothing  in  the  Constitution  which 
refers  in  any  way,  shape,  or  form  to  the  concept  of  the  executive 
privilege.  And  yet,  most  Members  of  Congress  don't  raise  this. 

If  the  President  asserts  executive  privilege,  there  is  nothing  we  can 
do  is  a  statement  I  have  heard  many  times,  many  times  in  the  past. 
I  think  this  attitude  is  changing. 

Professor  Kurland.  You  may  recall  when  Senator  Fulbright  was 
chairman  of  the  Foreign  Relations  Committee,  he  did  introduce 
legislation  for  the  purposes  of  providing  a  procedure  to  enforce  con- 
gressional will  against  the  plea  of  executive  privilege. 

Mr.  Marcy.  That  is  right. 

Professor  Kurland.  Is  that  the  kind  of  thing  that  you  would  recom- 
mend in  the  event  that  it  were  possible  to  get  it  through  the  two 
Houses  ? 

Mr.  Marcy.  It  seemed  to  me  that  was  a  reasonable  way  to  go  about 
it. 

Professor  Kurland.  The  essential  stick  suggested — and  it  has  been 
used  once  by  a  House  subcommittee — is  to  cut  off  funds  from  execu- 
tive departments  and  agencies  that  refused  to  provide  Congress  the 
information.  The  big  advantage  of  that  proposition  is  that  you  don't 
have  to  go  to  the  courts  in  an  attempt  to  secure  performance. 

Mr.  Marcy.  The  Foreign  Relations  Committee  did  try  that  once. 
I  am  trying  to  recall.  I  think  it  was  in  connection  with  a  request  to 
the  U.S.  Information  Agency  for  country  plans  about  how  the  Agency 
expected  to  organize  the  information  program  in  certain  foreign 
countries. 

The  Agency  refused  to  provide  the  information  and  the  President 
asserted  executive  privilege.  Whereupon  the  committee  reduced  the 
USIA  appropriation  by  about  50  percent.  As  I  recall,  the  discussion 
in  the  executive  session  of  the  committee  focused  on  how  much 
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the  committee  could  cut  the  agency  and  have  it  serve  at  a  penalty 
without  making  the  cut  so  high  it  would  be  reversed  on  the  floor. 

It  seems  to  me  the  committee  settled  on  a  40  percent  cut,  which 
turned  out  to  be  too  high.  When  the  committee  went  to  the  floor  with 
the  40  percent  cut,  the  full  amount  which  the  committee  had  cut 
was  restored. 

Professor  Kurland.  This  also  creates  the  problem  of  cutting  off 
your  nose  to  spite  your  face. 

Mr.  Marcy.  That  is  right. 

Professor  Kurland.  That  authorization  is  in  the  Foreign  Assistance 
Act,  I  take  it,  to  cut  funds.  But  it  is  not  generally  available  to  Con- 
gress without  further  legislation. 

Mr.  Marcy.  I  think  that  is  right.  It  is  very,  very  difficult  to  get  the 
Senate  as  an  institution  to  do  this.  You  can  get  very  worked  up  within 
a  subcommittee  or  within  a  committee,  but  at  least  my  experience  in 
the  past  is  that  when  you  get  it  on  to  the  Senate  floor,  it  is  very 
difficult  to  use  that  device  of  cutting  off  funds  as  a  stick  with  which 
to  beat  the  executive. 

Senators  will  all  admit  that  the  power  exists  but  they  don't  want 
to  use  it  this  time.  It  is  a  very  difficult  thing  to  use  even  that  small 
power  of  reducing  funds. 

Professor  Kurland.  It  is  never  the  time. 

Mr.  Marcy.  That  is  right. 

Professor  Kurland.  It  could  have  been  used  earlier  or  it  could 
be  used  in  the  future  but  not  during  the  present.  Dean  Acheson  came 
before  this  committee  and  suggested  that  when  he  was  in  that  high 
role  of  Government,  there  was  never  any  real  problem  of  keeping 
at  least,  the  Foreign  Relations  Committeee  informed  about  the  data 
that  they  wanted. 

He  said  either  he  or  the  Secretary  of  State  would  have  the  infor- 
mation requested  and  bring  it  with  them  up  to  the  Hill  and  discuss 
it  with  the  Foreign  Eelations  Committee.  To  your  recollection  is  that 
accurate  ? 

Mr.  Marcy.  Yes ;  it  is.  I  saw  a  good  bit  of  that  subsequently  when  I 
was  with  the  committee.  John  Foster  Dulles  was  extremely  open  and 
candid  with  the  committee.  There  was  much,  much  more  exchange 
of  information  between  Mr.  Dulles  and  the  Democratic  Foreign  Ee- 
lations Committee  than  has  been  the  case  in  more  recent  years. 

I  recall,  for  example,  one  time  when  there  was  a  program  that  in- 
volved the  Aswan  Dam.  Senator  Fulbright,  who  was  then  a  junior 
member  of  the  committee,  was  vigorously  opposed  to  the  legislation 
being  considered. 

Fulbright  asked  to  see  all  of  the  records  which  the  executive  branch 
had  on  our  relationships  with  the  Middle  East  in  from  1945  until 
about  1953.  Mr.  Dulles  said  fine.  The  State  Department  loaded  up  a 
truck  with  locked  cabinets  and  brought  them  to  the  committee. 

The  present  staff  director  of  the  Foreign  Eelations  Committee  who 
was  then  the  deputy  director  spent  many  weeks  going  through  those 
documents  which  were  classified  "eyes  only,"  "top  secret,"  the  highest 
classifications. 

Senator  Fulbright  spent  many  weekends  examining  the  stuff  which 
Mr.  Holt  had  pulled  from  the  files.  Senator  Knowland,  who  was  then 
Majority  Leader  on  the  Eepublican  side,  did  the  same  thing.  So  the 
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committee  had  all  of  the  information  very  carefully  looked  at  by  a 
staff  person  and  looked  at  also  by  the  most  interested  Senators.  There 
was  never  any  breach  of  secrets. 

Subsequently  Senator  Fulbright  made  a  speech  based  upon  this 

material,  drawing  certain  conclusions  but  not  releasing  any  secrets, 

and  then  Senator  Knowland  made  a  speech  and  that  was  the  end  of  it. 

Professor  Kukland.  Can  you  pinpoint  the  time  at  which  attitude 

changed  to  one  of  confrontation  ? 

Mr.  Marcy.  It  was  gradual.  I  remember  being  quite  shocked  when 
Mr.  Kennedy,  who  had  been  a  member  of  the  Foreign  Relations  Com- 
mittee, became  President.  Then  you  had  a  Democratic  committee  and 
a  Democratic  President  and  I  thought  that  would  make  things  just 
very  cozy. 

I  must  say  when  the  Kennedy  regime  came  in,  things  began  to 
tighten  up  a  little  bit.  One  could  perhaps  make  an  argument  that  there 
was  a  time  when  you  had  a  Democratic  committee  and  a  Republican 
administration,  that  the  Republican  administration  had  to  do  more  in 
the  way  of  trying  to  get  along  with  the  Democratic  members  of  the 
committee  and  so  tended  to  be  more  cooperative  than  at  a  subsequent 
time  when  the  administration  had  become  Democratic  and  the  com- 
mittee was  still  Democratic. 

Professor  Kukland.  You  are  really  suggesting  that  the  last  three 
administrations   have    seen    an    acceleration    of   this   confrontation 
policy  ? 
Mr.  Marcy.  Yes,  sir. 

Professor  Kurland.  Do  you  attribute  that  to  the  times  or  to  the 
personalities  involved  or  is  there  some  other  cause,  do  you  think  ? 

Mr.  Marcy.  I  don't  know.  I  suppose  it  was  a  matter  mostly  of  the 
times.  I  suppose  Vietnam  was  the  big  issue  and  that  brought  the  prob- 
lem to  a  head. 

Professor  Kurland.  You  have  seen  no  abatement  of  this  confron- 
tation concept  ? 
Mr.  Marcy.  No. 

Professor  Kurland.  Let's  turn  to  the  problem  of  declassification  of 
sensitive  materials.  When  Mr.  Rehnquist  was  a  regular  witness  before 
these  committees — before  he  became  a  Justice  of  the  Supreme  Court — 
he  reported  that  he  had  been  put  in  charge  of  an  executive  branch 
commission  to  accelerate  the  declassification  process,  to  cause  less  ma- 
terials to  be  classified  and  so  on. 

Do  you  know  whether  that  commission  or  committee  or  whatever 
it  might  be  called  is  functioning? 
Mr.  Marcy.  No;  I  do  not. 

Professor  Kurland.  Clearly  there  has  been  in  recent  years  no  re- 
duction in  the  classification  process  ? 
Mr.  Marcy.  No  ;  I  don't  think  so  at  all. 
Professor  Kurland.  Thank  you,  Mr.  Marcy. 

Senator  Abourezk.  I  would  like  to  thank  you  very  much  for  your 
testimony  here  today. 

Mr.  Marcy.  Thank  you,  Mr.  Chairman. 

Senator  Abourezk.  The  next  witness  is  Dr.  Marcus  Raskin,  codi- 
rector  of  the  Institute  for  Policy  Studies  in  Washington,  D.C. 

I  would  like  to  welcome  Dr.  Raskin,  who  also  happens  to  be  an  old 
friend  of  mine.  Dr.  Raskin  has  been  a  commentator  on  items  such  as 
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official  secrecy.  He  was  once  an  official  in  the  Kennedy  administration. 
He  has  been  an  observer  and  commentator  on  government  since  then. 
He  is  a  man  whose  views  I  highly  value.  I  welcome  you  to  the  sub- 
committee, Dr.  Raskin.  If  you  are  ready  to  proceed  with  your  testi- 
mony, we  are  ready  to  hear  it. 

TESTIMONY  OF  MARCUS  RASKIN  ON  BEHALF  OF  THE  INSTITUTE 
FOR  POLICY  STUDIES,  WASHINGTON,  D.C. 

Mr.  Raskin.  It  is  a  great  privilege  for  me,  Mr.  Chairman,  to  appear 
before  you  and  your  subcommittee  on  the  vexing  subject  of  secrecy. 
There  are  many  Members  of  Congress  who  are  aware  of  the  difficult 
problems  which  we  face  when  we  talk  about  secrets  in  a  democratic 
society. 

There  is  no  Senator  as  committed  as  you  are  to  the  citizens'  rights 
to  know,  so  that  the  national  security  of  the  United  States  can  be 
denned  and  executed  by  the  people  rather  than  those  few  who  operate 
ultra  vires  according  to  their  purposes  and  standards. 

With  the  indulence  of  the  committee  I  thought  that  I  would  make 
some  general  propositions  about  the  problems  of  state  secrecy,  then 
categorize  different  kinds  of  secrets,  and  finally  present  to  you  a  stand- 
ard which  might  be  used,  on  the  secrecy  issue. 

It  would  be  absurd  to  suggest  that  there  are  not  secrets  in  life. 
Usually  they  have  to  do  with  a  very  simple  purpose.  I  keep  secrets 
from  another  because  I  do  not  want  to  be  embarrassed,  because  it 
might  prejudice  my  social  standing  or  break  relations  with  people  who 
would  be  upset  if  they  found  out  my  secret. 

Sometimes  we  play  a  little  game  with  others,  keeping  them  in  a 
delusional  state,  letting  them  think  that  there  is  importance  to  their 
little  play  or  their  belief  although  it  has  no  meaning. 

We  set  them  up,  frame  them,  if  you  like,  into  a  false  reality  which 
we  create  for  them.  Thus  we  keep  the  true  condition  of  a  person's 
health  from  him  when  he  is  in  a  terminal  condition.  Our  safe  com- 
binations are  meant  to  keep  locks  and  secrets  about  property  which, 
if  stolen,  would  change  the  class  or  psychological  condition  of  the 
person  who  has  the  key  to  the  safe  or  the  combination. 

I  bring  up  these  points  not  to  befuddle  the  issue  but  to  make  clear 
that  secrets  are  a  part  of  our  mores.  Indeed  in  one  framework  secrets 
may  be  the  last  vestige  of  self -protection  against  everyone  else.  In  per- 
sonal terms  a  secret  may  establish  the  person's  private  existence. 

Far  more  likely  is  that  secrets  can  lead  to  enormous  self-delusion 
and  paranoia  which  destroys  a  person's  life.  It  is  my  belief  that  se- 
crecy is  having  that  degrading  effect  on  American  life.  This  is  most 
manifest  in  our  statecraft.  It  is  a  grand  avoidance  mechanism  to  but- 
tress irresponsibility  for  what  is  going  on;  an  instrument  which 
German  society  used  to  protect  itself  from  knowledge  of  the  Nazi 
concentration  camps. 

The  Government  becomes  the  repository  of  information  which  pro- 
tects people  from  knowing  things  which  could  or  would  necessitate 
a  change  in  the  governing  structure.  But  this  sociological  approach 
to  the  question  of  secrets  is  of  only  peripheral  value  when  we  come  to 
analyze  the  role  of  secrets  in  statecraft. 
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What  conclusions  can  we  draw  from  the  effects  of  secrets  in  Amer- 
ican statecraft.  We  have  learned  that : 

1.  The  higher  the  secrecy  classification,  the  more  likely  that  there 
is  an  attempt  to  cover  up  actions  which  breach  the  laws  of  the  United 
States,  the  conscience  of  the  American  people,  international  law,  or  the 
laws  of  another  country.  Often  such  actions  are  taken  under  cloak  of 
secrecy  because  their  nature  is  so  foolish  and  horrendous  that  it  would 
tend  to  cause  either  a  delegitimation  of  a  particular  administration,  or 
a  bureaucracy,  or  the  system  itself ; 

2.  Secrecy  operates  as  a  means  to  keep  most  of  the  Government  in 
the  dark.  In  other  words,  as  much  as  there  is  confusion  between  the 
executive  and  Congress  there  is  also  confusion,  lying,  dissembling, 
and  the  withholding  of  information  between  agencies  of  the  executive 
Government  which  ostensibly  deal  with  like  or  the  same  questions. 

Under  the  theory  that  information  is  power,  particular  agencies 
protect  their  power  by  keeping  their  information  from  others.  In  the 
early  sixties  I  was  a  member  of  the  special  staff  of  the  National  Se- 
curity Council.  Henry  Kissinger,  who  was  then  an  adviser  to  the  staff, 
occupied  the  office  next  door. 

Whenever  I  would  discuss  anything  with  him  he  would  say  "This 
must  be  closely  held."  When  this  point  of  view  is  shared  by  an  entire 
government  it  means  that  Congress  and  the  people  are  supposed  to  sur- 
render their  critical  judgment.  The  argument  is  of  course  circular. 

Since  information  is  withheld  supposedly  no  prudential  judgment 
can  be  made  by  those  who  are  not  privy  to  "information."  Conse- 
quently, trust  must  be  given  over  to  the  withholder.  Thus  as  the  social 
anthropologist  Erving  Goffman  has  said — 

Information  concerning  an  event  must  sometimes  be  taken  entirely  from  what 
is  relayed  through  an  individual  .  .  .   (who)  becomes  the  sole  available  channel. 

What  this  means  in  the  secrecy  struggle  is  that  Congress  and  the  peo- 
ple are  expected  to  rely  on  rule  by  authority,  on  the  word  of  a  Director 
of  Central  Intelligence  or  a  Defense  Department  head.  For  a  very  long 
time  this  system  worked  because  the  leadership  of  the  national  security 
state  was  able  to  play  certain  records  to  which  everyone  tangoed.  One 
such  record  has  had  the  following  refrain : 

These  are  complicated  matters.  Let  us  take  care  of  them  for  you. 

The  second  verse  is — 

We  know  something  you  don't  know.  Therefore  trust  us. 

And  the  verse  to  the  secrecy  song  is  now  added.  The  national  security 
apparatus  has  a  new  refrain  from  Congress. 

You  cannot  be  trusted  with  secrets. 

It  has  cynically  changed  the  investigation  by  Congress  of  the  CIA 
from  one  of  substance  around  the  CIA's  criminal  activities  into  pro- 
cedural questions  around  the  release  of  information. 

This  pattern  again  occurred  at  the  time  of  the  Pentagon  Papers  case. 
Very  few  indeed  read  the  Pentagon  Papers  case.  And  fewer  still  com- 
mented on  the  mismanagement,  immorality,  and  criminal  behavior 
of  the  brightest  and  the  best  who  made  the  war. 

As  if  by  magic  the  question  was  turned  into  one  of  whether  the 
papers  should  have  been  released.  As  Chairman  Pike  has  noted  about 
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the  report  of  his  committee,  there  are  few  who  care  about  the  report's 
substance.  Instead  the  question  has  become  one  of  whether  Congress  or 
the  people  have  a  right  to  know. 

There  is  something  terribly  wrong  with  a  society  which  beclouds  its 
public  mind  in  procedural  avoidance  so  that  it  does  not  have  to  reach 
the  truth,  call  things  by  their  right  names  while  rejecting  the  duty 
of  regenerating  the  American  constitutional  system.  We  appear  to  be 
much  less  concerned  with  the  contents  of  the  box  than  with  the  paper 
wrapping  around  it. 

This  problem  has  now  reached  constitutional  proportions.  The  na- 
tional security  apparatus  now  undertakes  to  bludgeon  Congress  into 
saying,  You  better  keep  a  secret.  More  precisely  stated  Congress  is  told 
to  adopt  the  definition  of  secrecy  that  the  apparatus  lays  down. 

And  in  any  case  the  assumption  is  that  information  can  be  kept  from 
Congress.  By  what  peculiar  theory  of  constitutional  analysis  has  it 
been  legally  possible  for  the  apparatus  to  tell  Congress,  which  the 
Framers  ranked  first  among  the  Departments  of  Government,  what  it 
can  or  cannot  make  public  or  have  in  the  course  of  its  business? 

It  is  not  necessary  to  reiterate  that  all  the  important  delegations  of 
authority  on  substantive  matters  are  vested  in  Congress  under  article  1. 
The  legislative  or  lawmaking  function  includes  guidance  over  politi- 
cal affairs,  instruction  of  the  people,  and  oversight  of  the  Government. 

But  how  is  it  possible  for  Congress  to  fulfill  its  obligation  under 
article  1  if  it  cannot  obtain  information  from  the  executive?  How  is 
it  possible  to  be  either  the  first  branch  or  a  coordinate  branch  if  Con- 
gress cannot  examine  the  actions  taken  in  the  name  of  the  United 
States  ? 

There  are  two  interlinked  strains  which  if  taken  from  Congress 
reduces  it  to  an  assembly  line  which  makes  laws  that  have  little  rele- 
vance to  anyone.  The  two  interlinked  categories  are  education  and  in- 
forming of  the  citizenry,  and  overseeing,  not  oversight,  the  activities 
of  an  executive  which  has  been  granted  the  agency  of  congressional 
authority. 

A.  Education  and  information 

It  is  the  task  of  Congress  as  a  body  to  bring  out  issues,  to  reflect 
changing  values  and  to  develop  means  of  insuring  constitutional  be- 
havior on  the  part  of  the  Government;  namely,  the  executive. 

Its  job  in  this  respect  is  to  enlighten  and  educate  by  insuring  ade- 
quate discussion  of  the  important  issues  of  the  country.  The  debate  in 
the  legislative  should  clarify  those  issues  and  enable  the  Nation  in- 
telligently to  support  or  oppose  the  position  finally  taken  in  the  two 
Houses  or  by  the  Government. 

What  we  see  happening  through  secrecy  and  executive  privilege  is 
an  attempt  to  interrupt  the  relationship  between  Congress  and  the  peo- 
ple by  withholding  information  from  Congress.  Its  links  are  then  cut 
with  the  people  because  it  cannot  either  retain  its  own  grant  of  author- 
ity or  find  out  what  is  going  on  in,  for  example,  the  national  security 
apparatus,  except  if  it  is  prepared  to  be  the  "flak"  for  it. 

It  is  hard  for  me  to  see  how  any  Member  of  Congress  can  be  estopped 
from  releasing  any  information  he  wants  to  on  the  floor  of  Congress. 
I  cannot  believe  that  Congress  would  seek  to  gag  any  Member  once  it 
has  certified  his  election. 
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The  only  way  the  Congress  can  punish  a  Member  is  through  article  1, 
section  5,  in  which  a  Member  can  be  expelled  once  there  is  a  two-thirds 
concurrence  from  the  Members  of  both  Houses.  The  Member  can  only 
be  expelled  for  disorderly  behavior,  a  charge  which  can  hardly  stand 
up  if  the  public  education  is  a  major  function  of  a  congressional 
Member. 

B.  Overseeing 

First  I  have  chosen  this  term  to  distinguish  this  process  from  over- 
sight. The  latter  process  I  see  as  dealing  in  the  past  tense  with  actions 
already  taken.  Overseeing  is  the  process  of  insuring  that  the  intention 
of  the  Congress  is  met  in  the  present  and  is  an  ongoing  process. 

Is  it  not  shocking  in  the  extreme  to  think  that  the  National  Security 
Agency,  which  has  no  legislative  charter,  which  spends  billions  a 
year,  which  is  wholly  hidden  from  congressional  overseeing,  which 
operates  by  its  own  bureaucratic  paralegal  principles,  can  tell  Con- 
gress to  shape  up  if  it  wants  information  ? 

Is  this  not  a  kind  of  constitutional  Alice  in  Wonderland?  What 
ever  happened  to  the  settled  constitutional  idea  that  the  officers  and 
agencies  of  the  executive  owe  their  very  existence  to  delegation  of 
power  by  Congress  ? 

The  National  Security  Agency  is  an  executive  creation  in  which 
the  Congress  has  had  no  hand.  It  is  clear  that  the  reason  NSA  has 
not  been  directed  to  have  a  legislative  charter,  is  because  Congress 
could  abolish  or  alter  its  charter.  Apparently  if  an  agency  does  not 
ask  for  such  a  charter  it  cannot  be  altered  or  abolished.  It  appears 
that  if  an  agency  is  secret,  and  for  the  purpose  of  creating  secrets,  it 
is  both  immune  and  immutable  from  anyone's  scrutiny. 

Are  there  ways  to  enforce  the  congressional  will  ? 

It  is  well  settled  that  Congress  has  the  contempt  power  and  that  it 
can  use  compulsory  process  to  undertake  its  legislative  duties.  This 
would  mean  that  its  legislative  powers  are  as  broad  as  necessary — 
with  proper  due  given  to  the  Bill  of  Rights — to  fulfill  its  obligations 
under  article  1. 

We  are  aware  that  it  is  one  thing  to  hold  a  hapless  citizen  in  con- 
tempt and  quite  another  to  use  either  the  contempt  or  perjury  process 
against  a  Government  official  acting  under  executive  instructions  who 
refuses  to  give  information  when  it  is  the  Department  of  Justice 
which  must  prosecute  the  contempt  or  perjury  citation  laid  on  by 
Congress. 

As  Theodore  Becker  has  said,  the  Framers  "grossly  underestimated 
the  ease  with  which  the  President  could  manipulate  the  public  before 
and  after  elections,  arrogate  total  power  to  himself  in  foreign  affairs, 
could  develop  a  secondary  veto  *  *  *  and  they  certainly  could  not 
foresee  how  the  main  body  of  the  executive  branch,  the  bureaucracy, 
could  become  relatively  free  and  independent  of  both  the  President 
and  the  Congress,  an  entity  of  itself,  and  for  itself  and  its  external 
supporters." 

Nevertheless  Congress  could  organize  itself  differently  to  retain 
its  power.  The  present  committee  system  in  my  view  has  had  the  effect 
of  decreasing  the  power  of  Congress.  It  does  not  operate  as  a  national 
legislature  which  in  Becker's  terms  is  capable  of  "parrying  the  deadly 
thrust  of  would-be  kings." 
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What  is  needed,  instead,  therefore,  is  Congress  to  list  what  it  views 
to  be  the  major  structural  transformations  which  are  now  necessary 
for  it  to  regain  its  constitutional  power.  This  requires  a  congressional 
convention  of  members  who  would  make  clear  that  certain  basic  ques- 
tions must  be  dealt  with  directly  outside  of  the  committee  system  by 
the  Congress  sitting  as  a  whole. 

The  first  question  of  such  a  convention  is  secrecy.  If  Congress 
cannot  bestir  itself  as  a  unit,  to  make  clear  that  information  is  to  be 
given  to  its  Members  on  Congress'  terms,  then  Congress  has  ceased 
to  be  anything  but  a  legal  sausage-making  machine  as  one  legal 
scholar  has  so  inelegantly  put  it. 

If  Congress  cannot  obtain  information  then  it  is  no  wonder  that 
citizens  hold  Congress  in  contempt.  They  turn  away  from  the  repre- 
sentative system  thinking  that  it  is  something  of  a  put-on.  If  Con- 
gress cannot  see  that  the  secrecy  system  is  merely  a  means  to  protect 
a  second  government,  one  which  is  out  of  reach  to  it  and  the  citizenry, 
then  representative  democracy  is  lost. 

There  are  no  tricks  or  gimmicks  which  I  can  recommend  that  can 
take  the  place  of  the  type  of  political  will  which  organizes  Congress 
and  the  people  against  a  secrecy  system,  a  system  which  protects  the 
few  against  the  body  politic  and  simple  justice. 

Senator  Aboukezk.  Thank  you  for  an  excellent  statement.  It  is  my 
view  that  Congress  does  have  the  power  of  contempt  and  the  power 
of  the  purse  string  and  that,  if  it  had  the  will,  it  could  extract  from 
the  executive  whatever  information  the  Congress  deemed  necessary 
to  conduct  its  business  by  virtue  of  withholding  funds  or  citations  of 
contempt. 

Do  you  agree  or  disagree  ? 

Mr.  Easkin.  I  agree.  But  the  only  way  that  power  can  be  exercised 
is  if  Congress  as  a  unit  is  prepared  to  make  clear  that  it  is  going  to 
exercise  that  power. 

The  committee  and  subcommittee  system  as  Carl  Marcy  has  pointed 
out  is  set  up  in  a  way  to  make  it  virtually  impossible  to  exercise 
budget  control  to  obtain  information  or  to  threaten  perjury  or  con- 
tempt citations  against  a  Government  official. 

Senator  Abottrezk.  How  would  you  recommend  that  it  be  reorga- 
nized in  order  to  accomplish  that  ? 

Mr.  Raskin.  It  seems  to  me  that  at  the  beginning  of  Congress,  of 
a  new  congressional  session,  a  new  Congress,  that  it  would  be  useful 
for  the  leadership  of  the  Democratic  and  Republican  parties  to  make 
an  agenda  that  would  be  discussed  as  a  unit. 

It  would  be  a  procedural  agenda  that  would  make  clear  what  all 
of  Congress  needed  to  do  its  job  in  the  coming  2  years.  Obviously,  in- 
formation, and  getting  such  information,  would  be  a  first  priority 
concern  for  such  a  congressional  convention.  After  all,  it  is  only  with 
knowledge  and  information  that  Congress  can  begin  to  exercise  its 
educative  and  legislative  function. 

It  would  lay  out  at  the  beginning  of  each  Congress  that  particular 
formula  and  make  clear  that  before  business  could  be  conducted  with 
the  executive,  that  agreements  had  to  be  put  forward  on  the  availa- 
bility of  information  to  Congress.  This  arrangement  would  be  worked 
out  prior  to  acting  on  any  substantive  or  appropriations  requests. 

We  have  a  secondary  problem  in  my  view,  a  much  more  difficult  one 
which  raises  the  ugly  specter  of  martial  law  and  fascism.  It  is  very 
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hard  to  get  at  very  secret  agencies  at  this  point  that  are  operating  by 
their  own  whim,  in  my  view,  and  for  their  own  purposes.  At  the  very 
least,  Congress  must  learn  about  these  activities  so  that  they  can  begin 
the  difficult  task  of  cleaning  out  the  Augean  stables  of  the  national 
security  state. 

Senator  Aboukezk.  Professor  Kurland  ? 

Professor  Kurland.  It  seems  to  me  that  you  have  been  raising  ques- 
tions which  go  a  lot  deeper  than  the  immediate  purpose  of  this  com- 
mittee. It  may  be  necessary  to  do  so.  One  of  the  things  you  suggest  is 
that  the  revolutionary  conflict  between  the  Whig  and  Tory  theories 
of  government,  the  Whigs  committed  to  legislative  supremacy  and  the 
Tories  to  monarchy,  was  not  a  victory  for  the  Whigs  at  all. 

I  wonder  whether  the  evils  which  you  have  portrayed  are  not 
directly  traceable  back  to  a  period  when  Franklin  Delano  Roosevelt 
was  President  of  the  United  States  and  when  the  Supreme  Court  in 
the  Panama  Refining  case  ruled  that  if  Congress  was  going  to  delegate 
it  had  to  be  specific  in  the  powers  of  delegating. 

When  those  decisions  became  passe,  Congress  strayed.  The  problem 
of  congressional  will  is  the  essence  of  the  issue.  Part  of  it  goes  back  to 
the  Reorganization  Act  of  1939,  because  when  you  speak  of  a  Govern- 
ment agency  that  is  not  responsible  to  Congress,  it  is  only  because 
Congress  has  authorized  the  Presidency  to  create  such  an  agency. 

It  could,  I  assume,  withdraw  that  authorization.  Not  only  in  terms 
of  the  Reorganization  Act  but  in  terms  of  most  of  the  substantive 
legislation  that  Congress  enacts,  we  find  essentially  a  blank  check 
being  given  to  the  executive  branch  of  Government. 

I  don't  have  any  doubt  how  I  would  resolve  the  questions  that  you 
have  raised.  But  doubts  do  exist  in  my  mind  about  whether  Congress 
is  not  actually  being  representative  of  the  people  when  it  gives  away 
the  authority  that  it  exercises. 

My  problem — and  you  may  talk  about  it  in  terms  of  manipulation 
by  the  Presidency — is  how  do  we  get  Congress  to  stand  up  on  its  hind 
legs  and  perform  the  functions  that  it  was  intended  to  perform  ? 

I  don't  know  that  your  answer  to  the  Senator  is  a  sufficient  catalyst 
for  action.  I  wonder  if  a  supplemental  paper  on  your  part  might  not 
be  necessary  to  spell  out  a  way  of  exercising  the  constitutional  au- 
thority of  the  legislative  branch. 

I  have  made  a  long  statement  and  I  am  through. 

Senator  Abourezk.  I  think  that  in  terms  of  what  is  happening 
politically  in  the  United  States  today — and  being  a  politician  I  like  to 
think  I  can  read  it  as  well  as  any  other  politician  or  nonpolitician — the 
apparent  disgust  the  public  has  with  the  Congress  stems  from  the  fact 
that  we  are  really  not  exercising  the  responsibility  and  authority  that 
the  public  sees  we  have  and  as  the  public  thinks  we  ought  to  exercise  it. 

I  can  remember  innumerable  times — probably  it  happened  more 
often  during  the  year  and  a  half  that  we  went  through  the  Nixon 
fiasco — that  people  would  grab  me  as  I  was  out  in  the  State  of  South 
Dakota  and  just  say,  "Get  back  there  and  do  something  to  those 
people.  You  have  got  the  power  to  do  it.  Do  something  with  them." 

I  think  that  kind  of  feeling  is  pervasive  in  the  public,  that  Con- 
gress too  often  leans  too  heavily  on  prerogatives  and  not  enough  on 
its  responsibilities  and  duties.  I  think  the  public  is  far  ahead  of  the 
Congress  in  this  respect  and  I  don't  believe  that  we  are  carrying  out 
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the  will  of  the  people  when  we  allow  the  administration  to  conduct 
secret  wars  and  to  maintain  secrecy  in  everything  that  it  does. 

I  don't  know  how  Dr.  Raskin  will  respond  to  that,  but  that  is  a 
political  point  of  view  from  a  politician. 

Mr.  Raskin.  I  will  try  to  respond  to  Professor  Kurland's  points. 
Of  course  I  would  be  prepared  to  submit  a  more  generous  statement 
of  what  we  could  do. 

I  agree  that  a  very  great  deal  of  modern  troubles  began  with 
Franklin  Delano  Roosevelt  and  the  attempt  to  figure  out  how  to  save 
a  collapsing  economic  system.  In  one  sense,  that  became  a  very  im- 
portant role  for  him  and  a  role  that  was  generally  given  to  him  by 
Congress. 

I  think  that  the  Reorganization  Act,  the  Browlow  reorganizations 
and  later  on  the  Congressional  Reorganization  Act — it  seems  to  be 
time  to  draft  a  comprehensive  Congressional  Organization  Act,  a  new 
act  in  that  sense  which  would  deal  in  a  much  more  problematic  way 
and  institutional  way  with  how  power  or  how  Congress  could  work 
and  how  power  could  in  fact  be  divided  among  the  several  branches. 

The  question  of  how  Congress  can  move  back  in  relationship  to  the 
people,  it  seems  to  me.  requires  a  rather  basic  structural  transforma- 
tion. One  way  of  looking  at  this  is  that  if  there  were,  as  I  have  put  it 
in  one  place,  congressional  juries — that  were  arranged  on  a  district- 
by-district  basis,  to  develop  investigative  activities  locally  on  health 
questions,  economics,  and  education,  on  questions  of  defense  and  na- 
tional security,  if  such  juries  were  able  to  work  with  the  Congress  as 
a  whole  to  develop  alternative  investigations  so  that  Congress  itself 
would  not  have  to  rely  either  on  its  own  staffs  or  on  downtown  staffs 
for  legislation,  but  that  instead  it  developed  direct  links  between  the 
people  through  this  town  meeting  system-jury  system  that  had  both 
collection  of  information  power  and"  deliberation  power  and  perhaps 
at  one  stage  implementing  power,  we  would  find  that  the  relationship 
of  Congress  to  the  executive  would  tip  to  favor  Congress. 

Here  when  we  talk  about  the  executive,  the  Presidency,  we  must 
realize  that  we  are  talking  about  a  group  of  institutions.  We  are 
talking  about  the  leaderships  of  the  largest  corporate  institutions  in 
this  society.  We  are  talking  about  the  leaderships  of  the  secret  agen- 
cies, the  bureaucracy  itself. 

We  are  talking  about  other  more  minor  organizing  interest  groups. 
The  President  in  fact  becomes  the  point  man  for  those  institutions, 
including,  may  I  add,  the  defense  and  military  structure  in  this 
society. 

The  question  that  we  are  going  to  face  over  this  next  50-year  period 
in  my  view  is,  What  can  a  relationship  mean  between  the  Congress  and 
the  people  in  their  locales  so  that  it  will  be  able  to  be  in  a  position  to 
balance  off,  confront,  or  hold  back  this  unholy  alliance  which  has 
developed  around  Presidential  power  ? 

Senator  Abourezk.  We  have  no  more  questions.  I  want  to  thank  you 
very  much  for  an  excellent  discussion  of  this  question.  If  you  do  want 
to  submit  additional  thoughts  on  this,  the  record  will  be  open. 

Mr.  Raskin.  Thank  you  very  much.  Mr.  Chairman.  I  appreciate  it. 

[Additional  material  submitted  by  Mr.  Raskin  follows :] 
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Institute  for  Policy  Studies, 
Washington,  B.C.,  April  12,  1976. 
Senator  James  Abourezk, 

Chairman,  Senate  Subcommittee  on  Separation  of  Powers,  Birksen  Senate  Office 
Building,  Washington,  B.C. 

Dear  Mr.  Chairman  :  I  appreciate  the  opportunity  of  further  extending  ray 
remarks  to  the  Committee  through  this  letter.  The  question  of  secreting  infor- 
mation by  executive  agencies,  especially  in  the  financial  and  national  security 
sphere,  is  of  central  concern  to  Congress  as  it  haltingly  attempts  to  restore  con- 
stitutional status  to  itself. 

At  present,  when  secret  information  is  given,  no  matter  how  worthwhile  or 
worthless,  it  is  given  grudgingly  and  always  in  the  context  of  delay.  Weeks  and 
months  may  pass  before  the  information  is  forthcoming.  Bureaucrats  know  the 
rhythm  of  Congress.  Its  Members  are  distracted  with  numerous  problems.  They 
often  lose  interest  as  other  problems  appear  more  real  or  pressing.  While  con- 
gressional staffs  might  attempt  to  hold  the  executive  bureaucracy  accountable, 
they  too  lose  interest  as  new  issues  and  demands  on  their  time  and  energy  oc- 
cur. "Follow  through''  is  often  haphazard.  Often  a  congressional  committee  is 
not  sure  what  it  is  looking  for  and  consequently  its  instructions  are  vague  and 
incomplete  to  the  executive  agency. 

There  is  a  certain  disutility  to  the  information  which  is  often  proffered.  Fur- 
thermore, much  information  generated  in  the  executive  agency  is  not  meant  to 
enlighten  the  Congress  or  people,  nor  is  it  meant  to  be  a  guide  for  future  leg- 
islation. The  dynamics  of  secrecy,  the  use  of  format,  language,  has  also  had  a 
degrading  effect  on  information  gathered  and  classified  in  the  government.  It  is 
often  useless  in  forming  prudent  judgments  either  on  the  part  of  the  executive, 
the  people  or  the  Congress. 

The  types  of  information  developed  in  executive  agencies  should  be  changed 
once  Congress  clearly  establishes  that  it  intends  to  obtain  information  for  leg- 
islating, oversight  and  public  education.  How  can  this  be  accomplished? 

I  would  suggest  that  at  the  beginning  of  each  term  Congress  as  a  body  under- 
takes to  hold  a  several  day  joint  session  which  would  deal  with  procedural 
questions  around  how  Congress  can  most  effectively  do  its  work.  A  fundamental 
question  which  would  be  considered  is  that  of  hammering  out  the  rules  for 
obtaining  classified  and  other  information  from  the  Executive.  These  rules  should 
then  be  committed  to  an  immediate  vote  within  Congress  through  a  joint  resolu- 
tion. The  alternative  to  such  legislation  is,  of  course,  the  concurrent  resolution 
which  does  not  require  the  President's  signature.  In  both  cases,  once  Congress 
focussed  and  debated  the  secrecy  question  and  developed  rules  for  obtaining 
information  as  a  body,  the  Executive  would  pay  attention.  At  the  beginning  of 
a  congressional  term  the  executive  agencies  and  the  President  would  become 
aware  that  all  legislative  and  appropriations  processes  would  not  begin  until 
the  rules  for  obtaining  information  were  resolved  and  agreed  to  by  an  Execu- 
tive. In  other  words,  this  mechanism  becomes  the  condition  precedent  which 
would  be  met  before  other  business  could  begin.  Obviously,  no  single  resolution 
could  take  the  place  of  battles  which  would  most  assuredly  continue.  On  the  other 
hand,  executive  agencies  and  officers  would  hove  taken  due  notice  of  the  fact 
that  Congress  as  a  whole  was  ready  to  promulgate  a  set  of  rules  which  it  would 
enforce  by  refusing  to  take  up  other  business.  Congress  meeting  jointly  to  de- 
velop rules  would  show  the  seriousness  with  which  it  intended  to  take  the  se- 
crecy and  Executive  privilege  question. 
Best  regards, 

Marcus  G.  Raskin. 

Senator  Abourezk.  The  next  witness  is  Mr.  John  H.  F.  Shattuck, 
representine:  the  American  Civil  Liberties  Union.  I  understand,  Mr. 
Shattuck,  that  you  are  presently  involved  in  a  lawsuit  concerning 
wiretapping  of  Government  employees  by  the  Secretary  of  State  and 
others  ? 

Mr.  Shattuck.  I  am  involved  as  an  attorney. 

Senator  Abourezk.  You  recently  took  a  deposition  of  former  Pres- 
ident Nixon? 


22 

Mr.  Shattuck.  That  is  correct. 

Senator  Abourezk.  Blaming  Henry  Kissinger  for  everything? 
Mr.  Shattuck.  We  will  let  the  deposition  speak  for  itself. 
Senator  Abourezk.  If  you  are  ready,  Mr.  Shattuck,  we  are  ready. 
Mr.  Shattuck.  Yes,  sir. 

TESTIMONY  OF  JOHN  H.  F.  SHATTUCK  ON  BEHALF  OF  THE 
AMERICAN  CIVIL  LIBERTIES  UNION 

Mr.  Shattuck.  Thank  you  very  much,  Mr.  Chairman. 

It  is  a  privilege  to  be  invited  to  testify  before  this  subcommittee 
on  important  issues  concerning  congressional  access  to  and  control 
and  release  of  sensitive  Government  information.  The  American  Civil 
Liberties  Union,  on  whose  behalf  I  appear,  is  a  nationwide,  nonpar- 
tisan organization  of  more  than  375,000  members,  devoted  solely  to 
preserving  and  enforcing  the  Bill  of  Rights. 

The  ACLU  is  deeply  concerned  about  Government  secrecy  and  the 
abuses  of  power  and  denials  of  civil  liberty  which  have  been  per- 
mitted to  occur  under  the  cloak  of  secrecy.  The  ACLU  has  spent  a 
great  deal  of  time  concerning  itself  with  Government  secrecy  and 
abuses  of  power  and  the  ways  in  which  abuse  of  power  can  be  cloaked 
by  the  kind  of  secrecy  we  are  talking  about  here. 

The  issue  that  I  will  address  in  my  testimony  today  is  what  con- 
stitutional powers  Congress  can  exercise  to  reduce  secrecy  in  the  ex- 
ecutive branch  by  compelling  the  disclosure  of  classified  or  other 
information  considered  sensitive  by  Government  agencies. 

The  question  is,  What  rights  does  Congress  have  in  this  area,  and 
what  responsibilities,  and  what  is  the  best  method  for  regularizing 
the  flow  of  information  to  Congress? 

This  is  an  undoubtedly  difficult  subject.  There  are  few  clear  con- 
stitutional demands  in  this  area,  and  few  pertinent  judicial  decisions. 
But  the  practical  realities  of  the  situation  are  clear,  even  if  the  law 
is  not.  The  realities  are  simply  that  the  executive  branch  has  a  monop- 
oly over  the  national  security  and  foreign  affairs  information  that 
it  generates,  all  of  which  is  directly  relevant  to  the  constitutional  func- 
tions of  the  Congress. 

By  restricting  the  flow  of  classified  information  to  the  Congress, 
there  is  no  question  that  the  executive  can  manipulate  congressional 
decisionmaking  processes  and  can  in  effect  emasculate  the  Congress 
whenever  a  sharp  dispute  develops  between  the  two  branches. 

These  issues  are  explored  at  length  in  an  article  I  wrote  with  Nor- 
man Dorsen  in  1974,  in  which  we  explored  a  wide  range  of  executive 
privilege  issues. 

The  first  point  to  be  made  about  congressional  access  to  classified 
information  is  that  it  is  only  in  a  limited  sense  related  to  the  issue 
of  executive  privilege.  There  is  nothing  magical  about  the  attachment 
of  a  classification  stamp  to  a  document  or  piece  of  information. 

As  far  as  the  courts  are  concerned,  the  fact  that  an  administrative 
classification  has  been  imposed  on  information  or  documents  does  not 
make  them  privileged.  The  leading  Supreme  Court  decision  in  this 
area  is  United  States  v.  Reynolds,  345  U.S.  1  (1954),  which  was  ex- 
presslv  reaffirmed  by  the  Supreme  Court  in  United  States  v.  Nixon, 
418  U.S.  683  (1974). 
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There  the  Court  held  that  the  state  secrets  privilege,  like  executive 
privilege,  can  only  be  asserted  by  the  President  or  the  head  of  the 
agency  which  has  the  information.  Even  then  it  is  subject  to  broad 
judicial  review  in  which  in  private  litigation,  the  need  of  a  person 
seeking  the  information  is  to  be  balanced  by  the  Court  against  a 
demonstration  by  the  Government  of  the  relationship  of  the  infor- 
mation to  military  affairs. 

I  stress  the  word  military  because  that  is  precisely  the  category 
referred  to  in  the  Reynolds  case.  There  is  no  mention  of  foreign 
affairs. 

Reynolds  is  especially  instructive  in  one  respect.  When  the  execu- 
tive receives  a  request  for  information  from  another  branch  of 
Government,  the  mere  fact  that  the  information  is  classified  or  as- 
serted to  be  related  to  the  national  defense  or  foreign  affairs  is  not 
conclusive,  and  the  executive  does  not  have  the  last  word  as  to  whether 
or  not  the  information  can  be  kept  secret. 

For  our  purposes,  the  crucial  sentence  in  the  Supreme  Court's 
opinion  in  Reynolds  is  this  one :  "Judicial  control  over  the  evidence 
in  a  case  cannot  be  abdicated  to  the  caprice  of  executive  officers." 

But  Reynolds  only  recognizes  that  there  are  competing  interests 
here.  It  does  not  provide  an  answer  to  the  question  of  what  substan- 
tive information  in  the  military  affairs  area,  if  any,  can  the  executive 
properly  withhold  from  a  private  litigant. 

With  respect  to  Congress,  of  course,  Reynolds  is  silent.  Beyond 
Reynolds  and  Nixon,  the  question  of  congressional  access  can  be 
broken  down  into  five  parts. 

First,  does  the  executive  have  the  power  to  establish  a  classification 
system  ? 

Second,  does  the  Congress  have  the  power  to  compel  access  to  classi- 
fied matter  and  impose  restrictions  on  the  classification  system? 

Third,  what,  if  anything,  should  be  classified,  and  withheld  from 
the  public,  even  if  disclosed  to  the  Congress? 

Fourth,  what  can  Congress  do  to  regularize  its  access  to  classified 
information,  including:  whatever  information  can  be  withheld  from 
the  public,  and  can  Congress  release  this  information? 

Fifth,  what  procedures  should  there  be  to  protect  the  privacy  of 
persons  who  are  the  subjects  of  material  provided  to  Congress? 

1.  The  first  question  is,  does  the  executive  have  the  constitutional 
authority  to  establish  a  classification  system?  There  is  a  simple 
answer,  and  that  is,  probably  yes,  the  executive  does  have  such  a 
power,  but  it  can  be  exercised  only  to  the  extent  that  Congress  permits. 

There  is  no  express  language  in  the  Constitution  that  gives  the 
executive  power  to  keep  secret  foreign  affairs  and  military  informa- 
tion. It  is  true  that  the  executive  has  broad  authority  to  conduct 
foreign  affairs,  and  the  courts  have  sometimes  assumed  that  this 
authority  carries  with  it  the  power  to  keep  certain  information  secret 
from  the  public.  See  e.g.  United  States  v.  Curtiss-W  right  Export 
Corp., 299 U.S. 304  (1936)  (dicta). 

But  there  is  no  judicial  decision  which  says  the  executive  has  an 
express  or  implied  constitutional  power  to  keep  the  Congress  in  the 
dark  about  foreign  policy  or  military  affars. 

What  we  have  in  this  area,  therefore,  is  several  decades  of  executive 
classification  practices,  the  last  25  years  of  which  have  been  under 
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two  consecutive  orders,  without  any  particular  authority  other  than 
congressional  acquiescence  in  this  system.  See  Executive  Orders 
10501  (1953)  and  11652  (1972). 

But  acquiescence  is  important,  if  not  from  a  constitutional  stand- 
point, at  least  from  a  practical  one.  In  the  Administrative  Procedure 
Act,  and  the  Freedom  of  Information  Act  for  example,  Congress  has 
recognized  the  existence  of  the  classification  system  and  at  least  in 
the  case  of  the  FOIA  before  it  was  amended  last  year,  specifically 
incorporated  the  Executive  order  and  made  it  legislative  in  effect. 

The  1974  amendments  to  the  FOIA,  of  course,  take  note  of  the 
fact  that  a  great  deal  of  information  is  improperly  classified.  How- 
ever, even  though  the  amendments  establish  judicial  review  of  classi- 
fication decisions,  they  do  not  challenge  the  validity  of  the  classifi- 
cation system  as  such.  So  what  this  boils  down  to  is  that  we  have 
a  classification  system  that  is  in  a  sense  congressionally  authorized, 
but  not  based  on  any  express  constitutional  authority. 

2.  This  leads  me  to  the  next  question,  which  is,  does  Congress  have 
the  power  to  impose  legislative  restrictions  on  the  classification  system, 
or  in  fact  to  abolish  it  if  it  so  chooses,  and  to  compel  access  for  itself 
to  classified  information  ? 

A  good  way  to  look  at  this  asnect  of  the  problem  is  through  Mr. 
Justice  Jackson's  concurring  opinion  in  the  famous  Steel  Seizure 
case  of  1952.  Youngstoivn  Sheet  c&  Tube  Company  v.  Sawyer,  343  U.S. 
579,637  (1952). 

There,  the  Supreme  Court  was  faced  with  the  necessity  of  determin- 
ing the  reach  of  implied  Presidential  power — power  asserted  by  the 
President  which  is  not  expressly  found  in  the  Constitution.  Justice 
Jackson  distinguished  three  situations  in  which  there  might  be  a  con- 
frontation between  the  Congress  and  the  President  with  respect  to  such 
power. 

First,  there  is  the  situation  in  which  the  President  is  confronted  by 
Congress,  but  nevertheless  is  acting  pursuant  to  an  express  or  implied 
statement  by  Congress  that  he  can  so  act — in  other  words,  where  there 
is  a  statute  that  he  is  relying  on  and  Congress  has  done  nothing  to  re- 
peal the  statute  or  amend  it. 

Under  those  circumstances,  even  when  the  President  does  not  have 
an  express  constitutional  power,  his  power  is  at  the  maximum,  because 
until  Congress  restricts  him,  he  can  act. 

The  next  situation  is  one  in  which  the  President  acts  where  Con- 
gress is  silent,  and  there  the  President's  power  is  limited  to  that  which 
is  expressly  stated  in  the  Constitution. 

The  third  case,  where  the  President's  power  is  weakest,  is  where 
the  President  is  acting  contrary  to  the  express  will  of  Congress,  an- 
nounced in  a  statute  or  in  some  other  enforceable  resolution  of 
Congress. 

Justice  Jackson's  third  category,  the  last  situation,  would  come  into 
being  if  Congress  were  to  pass  a  statute  restricting  the  classification 
system,  or  a  resolution  which  required  disclosure  of  certain  classified 
information. 

Congress  itself  would  have  a  constitutional  power  to  enact  such  a 
statute  or  pass  a  resolution  based  on  any  reasonable  interpretation  of 
its  foreign  affairs  powers  under  article  I.  These  are  the  powers  to  raise 
armies  and  declare  war,  and  the  Senate's  power  to  advise  and  consent 
in  the  making  of  treaties. 
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Added  to  these  are  the  plenary  congressional  investigative  powers 
which  have  been  repeatedlv  recognized  by  the  Supreme  Court.  See, 
namely,  Watkins  v.  United  States,  354  U.S.  178, 187  (1975). 

All  of  these  constitutional  powers  would  authorize  the  enactment 
of  legislation  to  restrict  or  abolish  or  otherwise  change  the  classifica- 
tion system. 

In  fact,  the  power  of  Congress  to  accomplish  this  was  expressly 
recognized  by  the  Supreme  Court  in  1973  in  Environmental  Protec- 
tion Agency  v.  Mink,  410  U.S.  73  (1973).  There,  the  Court  up- 
held the  FOIA  exemption  for  classified  material,  but  the  opinion 
stated  that  Congress  could  have  provided  that  the  executive  branch 
adopt  new  classification  procedures,  or  it  could  have  established  its 
own  procedures. 

So  I  think  it  is  very  clear  that  even  if  the  classification  system  is 
in  a  sense  authorized  by  congressional  acquiescence,  Congress  has  the 
power  to  do  whatever  it  so  deems  appropriate  to  change  that  system 
and  to  compel  its  own  access  to  sensitive  information. 

3.  The  third  question  is  more  difficult  and  that  is,  What,  if  anything, 
should  be  kept  secret  and  withheld  from  the  public. 

Here  there  is  virtually  no  law,  and  we  are  left,  with  the  standards 
in  the  Executive  order,  which  are  far  too  broad.  I  doubt  that  any 
witness  who  appears  before  you  would  fail  to  agree  that  there  is  tre- 
mendous overclassification  of  information  by  executive  agencies,  and 
this  results  both  from  extremely  broad  categories  within  the  Execu- 
tive order,  and  from  executive  abuse  of  the  order. 

What  cuts  against  the  classification  system  is  the  fact  that  citizens 
have  an  implied  right  to  receive  information  necessary  for  the  per- 
formance of  their  constitutional  duties  as  electors  and  participants  in 
the  democratic  process. 

The  public's  right  to  know  has  been  recognized  in  a  number  of 
Supreme  Court  decisions  which  I  have  cited  in  my  prepared  state- 
ment. The  right  to  know  is  also  reinforced  by  Congress'  informing 
function,  which  finds  explicit  constitutional  support  in  the  clause  in 
article  I,  section  5  requiring  "each  House  to  keep  a  journal  of  its 
proceedings  and  to  publish  it"  except  those  parts  which  Congress  de- 
termines should  be  kept  secret. 

Because  of  the  public's  right  to  be  kept  informed,  the  ACLU  na- 
tional board  of  directors  has  grappled  with  the  question  of  what  can 
properly  be  kept  classified,  and  has  adopted  a  statement  of  policy 
which  lists  only  two  narrowly  defined  categories  of  information  which 
could  be  kept  secret  without  violating  the  public's  right  to  know,  al- 
though even  these  could  not  be  withheld  from  Congress  unless  per- 
mitted by  statute. 

These  two  categories,  are,  first,  "technical  details  of  military  opera- 
tions or  weaponry,  knowledge  of  which  would  be  of  benefit  to  another 
nation,"  and  second,  "military  contingency  plans  with  respect  to  for- 
eign powers,  but  not  with  respect  to  surveillance  of  domestic  activity." 

Senator  Abourezk.  What  about  cryptographic  information  ? 

Mr.  Shattuck.  To  the  extent  that  is  covered  by  the  technical  details 
category,  it  can  be  kept  from  the  public. 

Senator  Abourezk.  You  would  include  that  as  one  of  the  items  ? 

Mr.  Shattuck.  Yes,  but  this  is  merely  a  question  of  what  can  be 
withheld  from  the  public  and  not  from  Congress,  Mr.  Chairman. 
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The  ACLU  takes  the  position  that  information  in  these  categories 
is  not  essential  to  an  informed  public  and  could  be  damaging  if  re- 
leased. 

The  ACLU  policy  expressly  states  that  all  other  routinely  classified 
sensitive  information  should  be  released.  This  includes,  for  example,, 
information  about: 

(1)  Military  action  that  the  Government  is  taking  or  sponsoring; 

(2)  The  presence  of  U.S.  military  or  paramilitary  forces  in  foreign 
countries ; 

(3)  The  provision  of  U.S.  military  or  economic  assistance  to  for- 
eign countries ; 

(4)  Insurgent  movements ;  and 

(5)  Any  decisions  or  diplomatic  commitments  that  the  United 
States  has  made  to  do  or  support  any  of  the  foregoing. 

That  is  all  information  which  is  now  classified,  but  the  ACLU  takes 
the  position  that  because  the  public's  right  to  be  kept  informed  is  so 
important  and  the  public,  through  the  Congress,  cannot  exercise  its 
responsibilities  without  information  about  foreign  policy  and  mili- 
tary affairs,  such  information  should  not  be  kept  secret. 

Even  though  two  categories  of  sensitive  information  can  be  with- 
held from  the  public,  the  ACLU  believes  there  are  several  important 
qualifications  to  this  classification  rule. 

The  first  is,  information  in  these  categories  cannot  be  withheld  from 
Congress  unless  permitted  by  statute.  Here  we  are  dealing  with  the 
plenary  congressional  power  to  investigate,  to  oversee  the  execution 
of  the  laws,  and  to  conduct  the  affairs  of  Congress. 

While  this  power  is  not  more  important  than  the  first  amendment, 
it  is  in  a  sense  an  implementation  of  the  first  amendment.  To  the  ex- 
tent that  Congress  can  demonstrate  that  particular  information  is  "re- 
lated to  legitimate  tasks  of  the  Congress,"  Watkins  v.  United  States, 
354  U.S.  at  187,  it  has  the  power  to  compel  access  to  that  information, 
even  if  it  might  otherwise  be  withheld  from  the  public.  This  is  not 
inconsistent  with  the  court  of  appeals  action  sustaining  Richard 
Nixon's  denial  of  his  tapes  to  the  Senate  Watergate  Committee,  since 
the  court  expressly  noted  that  Nixon  was  then  under  an  obligation  to 
submit  the  tapes  to  the  House  Judiciary  Committee  which  had  been 
authorized  by  the  House  to  conduct  the  impeachment  inquiry.  See 
Senate  Select  Convmittee  v.  Nixon,  498  F.  2d  725  (D.C.  Cit.  1975). 

A  second  qualification  is  that  the  ACLU  takes  the  position  that 
the  Government  cannot  prevent  publication  of  any  information  in  the 
press,  because  the  prior  restraint  doctrine  would  forbid  such  an  intru- 
sion on  the  first  amendment,  as  it  did  in  the  Pentagon  Payers  case. 
New  York  Times  Co.  v.  United  States,  403  U.S.  713  (1971).  Informa- 
tion that  is  properly  classified,  therefore,  can  be  published  without 
prior  restraint. 

4.  This  brings  me  to  the  fourth  question,  which  is,  What  can  Con- 
gress do  to  regularize  its  own  access  to  classified  information,  includ- 
ing whatever  information  can  properly  be  classified  and  withheld 
from  the  public?  Plow  can  congressional  access  to  sensitive  informa- 
tion be  enforced,  by  legislation  or  otherwise  ? 

Legislative  proposals  in  this  area  generally  involve  giving  the 
courts  jurisdiction  to  determine  information  disputes  between  Con- 
gress and  the  executive.  The  argument  against  legislation  that  is  made 
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by  some  people  who  support  greater  congressional  access,  is  that  by 
legislation,  Congress  would  implicitly  concede  that  the  executive  has 
the  power  to  withhold  at  least  some  classified  information  from  Con- 
gress. In  other  words,  it  would  recognize  an  executive  power  in  this 
area  which  does  not  exist  as  a  constitutional  matter. 

This  argument  is  not  persuasive  for  several  reasons.  First,  the  reality 
of  the  situation  now  is  that  the  executive  does  in  fact  control  a  great 
deal  of  information  that  Congress  needs.  Congress  may  have  a  con- 
stitutional power  to  get  the  information,  but  it  lacks  the  means  to  do 
so. 

Of  course,  it  can  ultimately  resort  to  such  extreme  measures  as  cut- 
ting off  funds  in  retaliation  against  the  withholding  of  information, 
but  this  is  often  neither  practicable  or  desirable. 

Furthermore,  a  bill  creating  judicial  review  of  congressional  infor- 
mation disputes  with  the  executive  does  not  have  to  establish  any 
more  limitations  on  congressional  access  than  Congress  itself  is  willing 
to  impoese. 

Thus,  it  could  require  that  any  information  except  prescribed  cate- 
gories be  produced  forthwith,  without  regard  to  congressional  need 
or  any  other  balancing  factors  such  as  those  cited  in  Senate  Select 
Committee  v.  Nixon,  supra.  In  this  way,  Congress  rather  than  the 
courts  or  the  executive  branch  would  have  the  power  to  determine 
what  should  be  kept  secret  and  what  disclosed,  at  least  to  Congress. 

What  about  judicial  review  of  classified  information?  In  the  article 
that  I  wrote  with  Norman  Dorsen,  we  treated  the  problem  of  judicial 
review  at  some  length.  I  would  like  to  touch  on  only  one  aspect  of  the 
problem  as  it  relates  specifically  to  classified  information,  and  that  is 
that  it  is  sometimes  said  the  courts  are  not  competent  to  review  classi- 
fication issues,  that  they  are  not  equipped  to  deal  with  foreign  and 
military  affairs,  since  their  factfinding  process  is  not  adequate,  and 
they  lack  expertise  in  this  area. 

To  a  large  extent,  I  think  this  argument  was  put  to  rest  when  Con- 
gress amended  the  first  exemption  to  the  Freedom  of  Information  Act 
last  year.  However,  the  executive  should  not  be  permitted  to  defend 
nondisclosure  to  Congress  on  the  ground  that  the  information  might 
leak.  We  are  dealing  here  with  the  constitutional  power  of  Congress  to 
obtain  information  necessary  to  perform  congressional  functions,  and 
that  power  cannot  be  conditioned  by  the  executive. 

Furthermore,  the  practice  of  leaking  has  in  fact  been  pioneered  by 
employees  from  the  executive  agencies. 

Whether  it  is  a  source  of  pride  or  not,  it  appears  that  the  leaks 
relating  to  the  domestic  activities  of  the  CIA  came  not  from  the  small 
number  of  Congressmen  and  their  staffs  who  knew  about  the  abuses, 
but  rather  from  the  much  larger  number  of  those  in  the  executive 
branch  who  were  witting. 

Congress  dissipates  its  power  when  it  permits  the  executive — as  it 
appears  to  be  doing  now — to  condition  the  disclosure  of  information 
on  the  willingness  of  Congress  to  accept  executive  restrictions  on 
information. 

This  is  not  to  say  that  Congress  cannot  establish  some  restrictions 
of  its  own,  but  these  must  be  consistent  with  the  speech  and  debate 
clause,  and  expulsion  clause,  in  article  I,  sections  5  and  6  of  the  Con- 
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stitution,  as  well  as  the  informing1  function  of  Congress,  which  im- 
plements and  reinforces  the  public's  right  to  know. 

However,  when  the  House  of  Representatives  voted  last  week  to 
investigate  the  leaks  of  its  Intelligence  Committee's  report — with  a 
budget  nearly  twice  the  size  of  the  initial  budget  of  the  House  Intel- 
ligence Committee — the  process  of  restricting  sensitive  information 
clearly  overcame  the  more  important  congressional  function  of  ob- 
taining and  making  public  information  about  the  conduct  of 
government. 

Instead  of  investigating  the  press  and  congressional  personnel  for 
supposedly  violating  executive  restrictions  on  disclosure,  Congress 
should  be  protecting  whistleblowers  and  opening  up  channels  for  the 
disclosure  of  executive  branch  abuses  and  violations  of  law.  In  prac- 
tical terms,  this  is  what  the  "informing  function"  of  Congress  is  all 
about.  Congress  deeply  undercuts  this  important  function  and  cheats 
the  public  when  it  launches  the  kind  of  investigation  into  leaks  that  is 
now  getting  underway  in  the  House. 

5.  The  fifth  and  final  question  to  be  answered  is  what  procedures 
should  be  adopted  to  insure  protection  of  the  privacy  of  persons  who 
are  the  subjects  of  reports  or  other  information  disclosed  to  Congress  ? 

This  is  an  extremely  important  issue  which  involves  the  rights  of 
both  Government  employees  and  members  of  the  public.  It  is  only 
necessary  to  recall  the  experience  of  the  McCarthy  era  and  the  conduct 
of  the  House  Un-American  Activities  Committee  to  realize  that  con- 
gressional information  practices  can  be  as  abusive  as  some  forms  of 
executive  secrecy. 

In  order  to  guard  against  recurrence  of  these  abuses,  it  is  essential 
to  incorporate  procedures  for  safeguarding  the  rights  of  individuals 
into  any  system  for  regularizing  the  flow  of  information  to  Congress. 

One  way  of  doing  this  would  be  to  require  that  persons  identified 
in  sensitive  documents  be  given  notice  by  the  agency  having  custody 
of  the  documents  prior  to  their  disclosure  to  Congress.  This  would  be 
consistant  with  the  purpose  of  the  "notice  of  dissemination"  provision 
of  the  Federal  Privacy  Act  although  the  act  currently  exempts  dis- 
closure of  information  to  Congress  from  the  notice  requirement. 

This  would  also  make  it  clear  that  the  executive  cannot  use  "pri- 
vacy" as  an  excuse  for  not  producing  sensitive  information  to  Con- 
gress, as  it  did  with  the  Senate  intelligence  investigation. 

Further  notice  to  the  individual  might  be  required  prior  to  any 
disclosure  by  Congress  of  derogatory  information  relating  to  that 
person,  who  might  then  be  given  a  statutory  right  to  contest  the  pro- 
posed disclosure  on  the  ground  that  it  would  cause  irreparable  injury 
to  a  constitutionally  protected  privacy  interest. 

There  are  now  several  statutes  on  the  books  which  prohibit  dissemi- 
nation of  certain  information  even  to  Congress  without  express  con- 
sent of  the  subject.  As  an  example,  I  refer  to  the  1968  Wiretap  Act 
which  expressly  prohibits  the  interception,  use  or  disclosure  of  infor- 
mation obtained  by  wiretaps.  I  would  assume  that  such  a  prohibition 
could  be  waived  by  persons  if  they  were  notified  that  they  had  been 
the  subjects  of  a  tap. 

Mr.  Chairman,  that  completes  my  statement.  I  have  taken  the  liberty 
of  attaching  to  it  a  copy  of  the  Dorsen-Shattuck  article  on  executive 
privilege  which  I  referred  to  earlier,  and  ask  that  it  be  included  as 
part  of  the  record. 
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Thank  you  for  the  opportunity  to  appear  before  the  subcommittee. 

Professor  Kurland.  I  don't  think  I  am  invading  your  privacy  by 
asking  this,  but  I  take  it  that  the  transcript  that  was* reported  in  this 
morning's  paper  was  a  statement  of  testimony  taken  under  oath  by 
former  President  Nixon  I 

Mr.  Shattuck.  That  is  correct. 

Professor  Kurland.  The  question  is  whether  there  is  any  conflict  of 
sworn  statements  by  two  high  government  officials. 

Mr.  Shattuck.  I'm  sure  there  will  be  a  great  deal  of  speculation 
about  that. 

Professor  Kurland.  In  the  paper  that  you  and  Professor  Dorsen 
prepared,  you  have  a  blueprint  for  legislation.  I  think  that  was  di- 
rected to  an  earlier  effort  on  the  part  of  this  committee  to  draft  leg- 
islation and  that  with  the  suggested  amendments,  you  would  support 
such  legislation  ? 

Mr.  Shattuck.  I  think  we  would.  An  important  point  to  be  made 
at  this  stage  is  that,  as  you  suggest,  earlier  we  may  have  been  a  bit 
naive  about  the  nature  of  the  judicial  process  in  this  area.  "We  did  not 
anticipate  the  result  of  the  select  committee  case,  for  example. 

In  light  of  that  decision,  it  would  probably  be  appropriate  to  limit 
any  statute  granting  the  courts  a  right  of  judicial  review  in  this  area 
to  a  very  explicit  category  of  withholding.  This  category  should  be 
set  by  Congress  so  you  would  not  have  a  broad  judicial  inquiry  into 
the  purpose  for  which  Congress  is  seeking  information. 

I  think  in  the  absence  of  legislation  expressly  stating  Congress' 
view  as  to  what  information  should  be  subject  to  judicial  review,  you 
will  get  the  select  committee  kind  of  result  which  is  really  not  terribly 
helpful. 

It  was  not  particularly  harmful  in  that  case  but  it  certainly  does 
not  solve  Congress'  problem. 

Professor  Kurland.  So  you  are  suggesting  an  important  proposi- 
tion is  that  we  don't  simply  say  that  judiciary  should  make  the  de- 
termination as  to  whether  Congress  should  have  access  to  informa- 
tion. That  was  the  subject  of  controversy,  between  me  and  Professor 
Dorsen  at  the  earlier  hearings. 

I  still  must  say  that  I  have  some  difficulty  with  the  rulings  we 
seem  to  get  from  the  Reynold*  and  Nixon  cases.  Both  of  those  quite 
clearly  assert  the  power  of  the  judiciary  to  have  access  to  any  informa- 
tion that  the  judiciary  thinks  is  appropriate. 

They  do  not  give  much  support  to  the  question  of  congressional  ac- 
cess to  information.  Indeed,  I  suspect  the  Nixon  case,  by  raising  some 
of  these  privileges  to  constitutional  status,  may  have  done  a  great 
deal  of  harm  in  that  regard,  rather  than  good. 

Mr.  SiiATTucK.  I  think  that  is  a  worthwhile  point  to  follow  up. 
What  has  happened  in  this  area  is  that  you  have  a  lot  of  law  involving 
private  parties.  That  even  characterizes  the  Nixon  decision.  The 
Special  Prosecutor  in  many  respects  had  more  difficulty  proving  his 
standing  than  a  private  party  would.  Private  parties,  when  litigating 
against  the  executive  branch'  in  the  area  of  the  state  secrets  privilege 
are  in  a  very  weak  position. 

Even  from  that  very  weak  position,  however,  private  parties  can 
propel  the  courts  to  exercise  judicial  review  over  information  requests. 
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When  we  move  over  into  the  congressional  area,  it  should  be  an 
entirely  new  ball  game.  It  may  not  appear  to  be  in  the  select  com- 
mittee case,  but  I  think  that  case  is  also  distinguishable  on  two  bases : 
One,  there  was  an  impeachment  inquiry  underway  and  two,  there  was 
no  statute  by  Congress  telling  the  courts  what  they  should  do.  All  the 
resolution  said  was  that  the  courts  had  the  power  of  judicial  review  in 
this  area. 

Given  the  very  weak  position  of  the  private  litigant  and  the  much 
stronger  position  of  Congress,  therefore,  I  think  we  do  see  a  great  deal 
of  support  for  the  position  I  am  articulating  in  the  Reynolds  case  and 
by  implication  in  the  Nixon  case  which  specifically  reaffirmed 
Reynolds. 

Professor  Ktjrland.  You  are  stating,  I  take  it,  if  Congress  were  to 
inform  the  courts  by  legislative  action  what  limitation  they  are  willing 
to  put  on  their  own  power  of  inquiry,  there  would  be  no  doubt  that  the 
courts  would  be  in  a  position  to  enforce  that  ? 
Mr.  Shattuck.  I  think  that  is  right. 

Professor  Ktjrland.  Both  you  and  Mr.  Raskin  drew  a  distinction 
which  will  become  very  important  to  any  legislation  that  evolves  or  to 
any  constitutional  doctrine  that  evolves  in  terms  of  the  difference  be- 
tween privacy  which  I  regard  as  an  individual  right  and  secrecy  which 
I  think  is  a  pretended  governmental  right. 

Do  you  in  your  paper — I  have  read  it,  but  not  recently — suggest 
legislative  language  to  effectuate  that  distinction? 

Mr.  Shattuck.  We  do  have  a  rather  general  formulation  of  it  which 
in  the  context  of  that  paper  was  intended  to  deal  with  the  Watergate 
investigation  which  was  then  underway. 

The  problem  at  that  time  was  more  one  of  protecting  governmental 
witnesses  who  were  appearing  who  might  be  subjected  to  denials  of 
due  process.  We  formulated  a  series  of  rights  of  witnesses.  But  we  did 
not  adequately  deal  with  the  privacy  issue,  except  by  mentioning  it. 

We  did  not  address  the  rights  of  privacy  of  people  who  are  the  sub- 
jects of  subpenaed  documents.  I  think  this  needs  to  be  thought  through 
in  much  greater  detail  by  us  and  also  by  Congress. 

What  Congress  needs  to  do  here  is  get  away  from  the  question  of  its 
own  constitutional  powers  in  the  privacy  area  and  look  at  it  as  a 
problem  of  the  rights  of  individuals.  Congress  will  be  waiving  consti- 
tutional powers  to  the  extent  that  it  legislates  to  say  that  people  shall 
have  a  right  of  judicial  review  to  contest  the  disclosure  of  certain 
documents  to  the  public,  if  not  to  the  Congress. 

We  are  cast  back  on  a  policy  consideration  as  to  what  constitutes 
sufficiently  derogatory  information  that  a  private  person  should  be 
allowed  to  take  Congress  to  court  and  say,  "No,  this  should  not  be 
disclosed  to  the  public." 

I  confess  not  to  have  thought  that  through  enough  to  give  you  a 
formula. 

Professor  Ktjrland.  You  did  suggest  that  the  executive  branch,  by 
intentionally  or  otherwise  confusing  two  basic  concepts,  those  of 
privacy  and  secrecy,  by  that  confusion  they  are  seeking  to  protect  the 
interests  of  secrecy  through  the  use  of  the  language  of  privacy? 

Mr.  Shattuck.  T  absolutely  agree  with  you.  The  governmental  right 
of  secrecy  is  nonexistent  to  the  extent  that  it  is  claimed  to  protect  gov- 
ernmental interests  against  Congress.  Congress  has  plenary  powers  to 
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obtain  information  necessary  to  a  congressional  function.  There  is  no 
governmental  right  of  secrecy  that  can  be  balanced  against  these  con- 
gressional powers  in  the  area  of  foreign  and  military  affairs  informa- 
tion that  we  are  talking  about. 

In  my  testimony  I  have  left  aside  the  question  of  whether  or  not 
there  is  an  executive  privilege  for  the  executive  branch.  But  I  think 
we  are  really  talking  about  information  and  facts  which  in  the  foreign 
and  military  affairs  areas  are  not  covered  by  any  privilege  that  is 
recognized  by  the  Nixon  case. 

In  any  event,  the  privilege  in  Nixon  is  not  recognized  against  the 
Congress. 
Professor  Kurland.  Thank  you,  Mr.  Chairman. 

Ms.  Margolis.  I  would  like  to  ask  you  about  the  necessity  or  wisdom 
of  enacting  a  classification  statute  given  Congress'  experience  with 
the  Freedom  of  Information  Act.  Eventually  everything  fell  within 
the  exempted  categories. 

Would  it  be  possible  to  address  the  question  of  secrecy  without 
getting  into  the  trap  of  establishing  secrecy  rules  that  would  unneces- 
sarily bind  Congress? 

Mr.  Shattuck.  There  are  two  areas  to  distinguish,  which  I  have 
tried  to  distinguish  in  my  testimony.  One  is  the  public's  right  to  know 
and  right  to  get  access,  apart  from  any  congressional  avenues.  There, 
I  don't  see  any  other  way  to  deal  with  that  problem  except  through 
congressional  legislation  or  another  Executive  order,  God  forbid,  that 
would  narrow  the  categories  of  secrecy  so  that  individuals  could 
privately  obtain  access  to  Government  information.  Now  when  you 
are  talking  about  the  other  area,  which  is  disclosure  to  Congress,  I 
think  it  would  be  quite  possible— Congress  would  certainly  have  the 
power  to  do  so — for  it  to  say  there  shall  be  no  secrecy,  no  classification 
in  the  foreign  and  military  affairs  areas  and  that  the  court  shall  not 
be  empowered  to  review  that  except  to  simply  tell  the  executive 
that  this  information  falls  within  the  foreign  and  military  affairs 
area  and  Congress  is  entitled  to  receive  it. 

In  short,  it  is  not  necessary  to  legislate  categories  of  executive  se- 
crecy vis-a-vis  Congress,  although  Congress  has  the  power  to  do  so. 
Ms.  Margolis.  Thank  you,  Mr.  Chairman. 

Senator  Abourezk.  We  have  no  more  questions.  I  want  to  express 
my  thanks  to  you.  I  want  to  thank  you  very  much  for  your  statement 
and  the  answers  to  the  questions. 
Mr.  Shattuck.  Thank  you,  Senator. 

Senator  Abourezk.  And  for  your  work  in  this  area,  we  thank  you. 
Mr.  Shattuck.  Thank  you  very  much. 

[The    prepared    statement    of   Mr.    Shattuck    and    the    document 
referred  to  follow :] 

Prepared   Statement  of  John   H.  F.    Shattuck 

It  is  a  privilege  to  be  invited  to  testify  before  this  Subcommittee  on  im- 
portant issues  concerning  Congressional  access  to,  and  control  and  release  of, 
sensitive  government  information.  The  American  Civil  Liberties  Union,  on 
whose  behalf  I  appear,  is  a  nationwide,  non-partisan  organization  of  more  than 
37.">,000  members,  devoted  solerl.v  to  preserving  and  enforcing  the  Bill  of  Rights. 
The  ACLU  is  deeply  concerned  about  government  secrecy  and  the  abuses  of 
power  and  denials  of  civil  liberty  which  have  been  permitted  to  occur  under  the 
cloak  of  secrecy. 
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The  issue  that  I  will  address  in  my  testimony  today  is  what  constitutional 
powers  Congress  can  exercise  to  reduce  secrecy  in  the  executive  branch  by  com- 
pelling the  disclosure  of  classified  or  other  information  considered  "sensitive" 
by  government  agencies.  The  question  is  what  rights  does  Congress  have  in  this 
area,  and  what  responsibilities,  and  what  is  the  best  method  for  regularizing 
the  flow  of  information  to  Congress. 

This  is  undoubtedly  a  diflScult  subject.  There  are  few  clear  constitutional  com- 
mands in  this  area,  and  few  pertinent  judicial  decisions.  But  the  practical  reali- 
ties of  the  situation  are  clear,  even  if  the  law  is  not.  The  realities  are  simply  that 
the  executive  branch  has  a  monopoly  over  the  national  security  and  foreign 
affairs  information  that,  it  generates,  all  of  which  is  directly  relevant  to  the 
constitutional  functions  of  the  Congress.  By  restricting  the  flow  of  classified 
information  to  the  Congress,  there  is  no  question  that  the  executive  can  manipu- 
late congressional  decision-making  processes  and  can  in  effect  emasculate  the 
Congress  whenever  a  sharp  dispute  develops  between  the  two  branches.  These 
issues  are  explored  at  length  in  an  article  I  wrote  with  Norman  Dorsen  in  1974, 
in  which  we  explored  a  wide  range  of  executive  privilege  issues.  Dorsen  and 
Shattuck,  "Executive  Privilege,  the  Congress  and  the  Courts,"  35  OHIO  ST.L.J. 
1  (1974). 

The  first  point  to  be  made  about  Congressional  access  to  classified  information 
is  that  it  is  only  in  a  limited  sense  related  to  the  issue  of  executive  privilege. 
There  is  nothing  magical  about  the  attachment  of  a  classification  stamp  to  a 
document  or  piece  of  information.  As  far  as  the  courts  are  concerned,  the  fact 
that  a  security  classification  has  been  imposed  on  information  or  documents 
does  not  necessarily  make  them  "privileged". 

The  leading  Supreme  Court  decision  in  this  area  is  United  States  v.  Reynolds, 
345  U.S.  1  (1954),  which  was  expressly  reaffirmed  by  the  Supreme  Court  in 
United  States  v.  Xixon,  41S  U.S.  683  (1974).  There,  the  Court  held  that  the  state 
secrets  privilege,  like  executive  privilege,  can  only  be  asserted  by  the  President 
or  the  head  of  the  agency  which  has  the  information.  Even  then  it  is  subject 
to  broad  judicial  review  in  which,  in  private  litigation,  the  need  of  a  person 
seeking  the  information  is  to  be  balanced  by  the  court  against  a  demonstration 
by  the  government  of  the  relationship  of  the  information  to  military  affairs.  I 
stress  the  word  "military",  because  that  is  precisely  the  category  referred  to  in 
the  Reynolds  case.  There  is  no  mention  of  foreign  affairs. 

Reynolds  is  especially  instructive  in  one  respect.  When  the  executive  receives 
a  request  for  information  from  another  branch  of  government,  the  mere  fact 
that  the  information  is  classified  or  asserted  to  be  related  to  the  national  de- 
fense or  foreign  affairs  is  not  conclusive,  and  the  executive  does  not  have  the 
last  word  as  to  whether  or  not  the  information  can  be  kept  secret.  For  our  pur- 
poses, the  crucial  sentence  in  the  Supreme  Court's  opinion  in  Reynolds  is  this 
one:  "Judicial  control  over  the  evidence  in  a  case  cannot  be  abdicated  to  the 
caprice  of  executive  officers." 

But  Reynolds  only  recognizes  that  there  are  competing  interests.  It  does  not 
provide  an  answer  to  the  question  of  what  substantive  information  in  the  mili- 
tary affairs  area,  if  any,  can  the  executive  properly  withhold  from  a  private 
litigant.  With  respect  to  Congress,  of  course.  Reynolds  is  silent. 

Beyond  Reynolds  and  Nixon,  the  question  of  Congressional  access  can  be 
broken  down  into  five  parts. 

First,  does  the  executive  have  the  power  to  establish  a  classification  system? 

Second,  does  Congress  have  the  power  to  compel  access  to  classified  matter  and 
impose  restrictions  on  the  classification  system? 

Third,  what,  if  anything,  should  be  classified,  and  withheld  from  the  public, 
even  if  disclosed  to  the  Congress? 

Fourth,  what  can  Congress  do  to  regularize  its  access  to  classified  information, 
including  whatever  information  can  be  withheld  from  the  public,  and  can  Con- 
gress release  this  information? 

Fifth,  what  procedures  should  there  be  to  protect  the  privacy  of  persons  who 
are  the  subjects  of  material  provided  to  Congress? 

1.  The  first  question  is,  does  the  executive  have  the  constitutional  authority  to 
establish  a  classification  system?  There  is  a  simple  answer,  and  that  is,  prob- 
ably yes,  the  executive  does  have  such  a  power,  but  it  can  be  exercised  only  to  the 
extent  that  Congress  permits. 

There  is  no  express  language  in  the  Constitution  that  gives  the  executive  power 
to  keep  secret  foreign  affairs  and  military  information.  It  is  true  that  the  execu- 
tive has  broad  authority  to  conduct  foreign  affairs,  and  the  courts  have  sometimes 
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assumed  that  this  authority  carries  with  it  the  power  to  keep  certain  information 
secret  from  the  public.  See,  e.g..  United  States  v.  Curtiss-Wright  Export  Corp., 
299  U.S.  304  (1936)  (dicta).  But  there  is  no  judicial  decision  which  says  the 
executive  has  an  express  or  implied  constitutional  power  to  keep  the  Congress  in 
the  dark  about  foreign  policy  or  military  affairs. 

What  we  have  in  this  area,  therefore,  is  several  decades  of  executive  classifica- 
tion practices,  the  last  25  years  of  which  have  been  under  two  executive  orders, 
without  anv  particular  authority  other  than  congressional  acquiescence  in  this 
system.  See  Executive  Orders  10501  1 1953)  and  11652  (1972). 

But  acquiescence  is  important,  if  not  from  a  constitutional  standpoint,  at  least 
from  a  practical  one.  In  the  Administrative  Procedure  Act  [5  U.S.C.  £  553]  and 
the  Freedom  of  Information  Act  [5  U.S.C.  §  552(b)  (1)].  for  example.  Congress 
has  recognized  the  existence  of  the  classification  system,  and  at  least  in  the  case 
of  the  FOIA  before  it  was  amended  last  year,  specifically  incorporated  the  execu- 
tive order  and  made  it  legislative  in  effect. 

The  1974  amendments  to  the  FOIA.  of  course,  take  note  of  the  fact  that  a  great 
deal  of  information  is  improperly  classified.  However,  even  though  the  amend- 
ments establish  judicial  review  of  classification  decision,  they  do  not  challenge 
the  validity  of  the  classification  system  as  such.  So  what  this  boils  down  to  is 
that  we  have  a  classification  system  that  is  in  a  sense  congressionally  authorized, 
but  not  based  on  any  express  constitutional  authority. 

2.  This  leads  me  to  the  next  question,  which  is.  does  Congress  have  the  power 
to  impose  legislative  restrictions  on  the  classification  system,  or  in  fact  to  abolish 
it  if  it  so  chooses,  and  to  compel  access  for  itself  to  classified  information? 

A  good  way  to  look  at  this  aspect  of  the  problem  is  through  Mr.  Justice  Jack- 
son's concurring  opinion  in  the  famous  Steel  Seizure  case  of  1952.  Youngstown 
Sheet  rf  Tube  Co.  v.  Sawyer.  343  U.S.  579.  637  (1952).  There,  the  Supreme  Court 
was  faced  with  the  necessity  of  determining  the  reach  of  implied  Presidential 
power — power  asserted  by  the  President  which  is  not  expressly  found  in  the  Con- 
stitution. Justice  Jackson  distinguished  three  situations  in  which  there  might 
be  a  confrontation  between  the  Congress  and  the  President  with  respect  to  such 
power. 

First,  there  is  the  situation  in  which  the  President  is  confronted  by  Congress, 
but  nevertheless  is  acting  pursuant  to  an  express  or  implied  statement  by  Con- 
gress that  he  can  so  act — in  other  words,  where  there  is  a  statute  that  he  is 
relying  on  and  Congress  has  done  nothing  to  repeal  the  statute  or  amend  it. 
Under  those  circumstances,  even  when  the  President  does  not  have  an  express 
constitutional  power,  his  power  is  at  the  maximum,  because  until  Congress  re- 
stricts him.  he  can  act. 

The  next  situation  is  one  in  which  the  President  acts  where  Congress  is  silent, 
and  there  the  President's  power  is  limited  to  that  which  is  expressly  stated  in 
the  Constitution.  The  third  case,  where  the  President's  power  is  weakest,  is 
where  the  President  is  acting  contrary  to  the  express  will  of  Congress,  announced 
in  a  statute  or  in  some  other  enforceable  resolution  of  Congress. 

Justice  Jackson's  third  category,  the  last  situation,  would  come  into  being  if 
Congress  were  to  pass  a  statute  restricting  the  classification  system,  or  a  resolu- 
tion which  required  disclosure  of  certain  classified  information. 

Congress  itself  would  have  a  constitutional  power  to  enact  such  a  statute  or 
pass  a  resolution  based  on  any  reasonable  interpretation  of  its  foreign  affairs 
powers  under  Article  I.  These  are  the  powers  to  raise  armies  and  declare  war. 
and  the  Senate's  power  to  advise  and  consent  in  the  making  of  treaties.  Added  to 
these  are  the  plenary  congressional  investigative  powers  which  have  been  re- 
peatedly recognized  by  the  Supreme  Court.  See,  e.g.  Watkins  v.  United  States, 
354  U.S.  178.  187  (1957  (.  All  of  these  constitutional  powers  would  authorize  the 
enactment  of  legislation  to  restrict  or  abolish  or  otherwise  change  the  classifica- 
tion system. 

In  fact,  the  power  of  Congress  to  accomplish  this  was  expressly  recognized  by 
the  Supreme  Court  in  1973  in  Environmental  Protection  Afjency  v.  Mink.  410  U.S. 
73  (1973).  There  the  Court  upheld  the  FOIA  exemption  for  classified  material, 
but  the  opinion  stated  that  Congress  could  have  provided  that  the  executive 
branch  adopt  new  classification  procedures,  or  it  could  have  established  its  own 
procedures. 

So  I  think  it  is  very  clear  that  even  if  the  classification  system  is  in  a  sense 
authorized  by  congressional  acquiescence.  Congress  has  the  power  to  do  whatever 
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it  deems  appropriate  to  change  that  system  and  to  compel  its  own  access  to 
sensitive  information. 

3.  The  third  question  is  more  difficult,  and  that  is  what,  if  anything,  should  be 
classified  and  withheld  from  the  public. 

Here,  there  is  virtually  no  law,  and  we  are  left  with  the  standards  in  the  execu- 
tive order,  which  are  far  too  broad.  I  doubt  that  any  witness  who  appears  before 
you  would  fail  to  agree  that  there  is  tremendous  over-classification  of  informa- 
tion by  executive  agencies,  and  this  results  both  from  extremely  broad  categories 
within  the  executive  order,  and  from  executive  abuse  of  the  order. 

What  cuts  against  the  classification  principle  is  the  fact  that  citizens  have 
an  implied  right  to  receive  information  necessary  for  the  performance  of  their 
constitutional  duties  as  electors  and  participants  in  the  democratic  process. 

The  public's  "right  to  know"  has  been  recognized  in  a  number  of  Supreme  Court 
decisions.  See,  e.g.,  Red  Lion  Broadcasting  Co.  v.  FCC,  395  U.S.  367,  390  (1969)  ; 
Lamont  v.  Postmaster  General,  381  U.S.  301,  308  (1965).  For  this  reason,  the 
ACLU  national  board  of  directors  has  grappled  with  the  question  of  what  can 
properly  be  kept  classified,  and  has  adopted  a  statement  of  policy  which  lists 
only  two  narrowly-defined  categories  of  information  which  the  executive  could 
classify  without  violating  the  public's  right  to  know,  although  even  these  could 
not  be  withheld  from  Congress  unless  permitted  by  statute. 

These  two  categories  are,  first,  "technical  details  of  military  operations  or 
weaponry,  knowledge  of  which  would  be  of  benefit  to  another  nation" ;  and, 
second,  "military  contingency  plans  with  respect  to  foreign  powers,  but  not 
with  respect  to  surveillance  of  domestic  activity".  The  ACLU  takes  the  position 
that  information  in  these  categories  is  not  essential  to  an  informed  public, 
and  could  be  damaging  if  released. 

The  ACLU  policy  expressly  states  that  all  other  routinely  classified  sensitive 
information  should  be  released.  This  includes  for  example:  (1)  "military  action 
that  the  government  is  taking  or  sponsoring";  (2)  "the  presence  of  United 
States  military  or  paramilitary  forces  in  foreign  countries";  (3)  "the  provi- 
sion of  United  States  military  or  economic  assistance  to  foreign  countries" ; 
(4)  "insurgent  movements"  and  (5)  "any  decisions  or  diplomatic  commit- 
ments that  the  United  States  has  made  to  do  any  of  the  foregoing". 

That  is  all  information  which  is  now  classified,  but  the  ACLU  takes  the 
position  that  because  the  public's  right  to  know  is  so  important,  and  the  public 
through  the  Congress  cannot  exercise  its  responsibilities  without  information 
about  foreign  policy  and  military  affairs,  such  information  should  not  be 
classified. 

Even  though  two  categories  of  sensitive  information  can  be  withheld  from 
the  public,  the  ACLU  believes  there  are  several  important  qualifications  to 
this  "classification  rule". 

The  first  is,  information  in  these  categories  cannot  be  withheld  from  Congress 
unless  permitted  by  statute.  Here  we  are  dealing  with  the  plenary  congres- 
sional power  to  investigate,  to  oversee  the  execution  of  the  laws,  and  to  conduct 
the  affairs  of  Congress.  While  this  power  is  not  more  important  than  the  First 
Amendment,  it  is  in  a  sense  an  implementation  of  the  First  Amendment.  To 
the  extent  that  Congress  can  demonstrate  that  particular  information  is 
"related  to  a  legitimate  task  of  the  Congress",  Watkins  v.  United  States,  354 
U.S.  at  187,  it  has  the  power  to  compel  access  to  that  information,  even  if  it 
might  otherwise  be  withheld  from  the  public.  This  is  not  inconsistent  with  the 
Court  of  Appeals  decision  sustaining  Richard  Nixon's  denial  of  his  tapes  to  the 
Senate  Watergate  Committee,  since  the  Court  expressly  noted  that  Nixon  was 
then  under  an  obligation  to  submit  the  tapes  to  the  House  Judiciary  Committee 
which  had  been  authorized  by  the  House  to  conduct  the  impeachment  inquiry. 
Senate  Select  Committee  v.  Nixon,  498  F.2d  725  (D.C.  Cir.  1974). 

A  second  qualification  is  that  the  ACLU  takes  the  position  that  the  govern- 
ment cannot  prevent  publication  of  any  information  by  the  press,  because  the 
prior  restraint  doctrine  would  forbid  such  an  intrusion  on  the  First  Amendment, 
as  it  did  in  the  Pentagon  Papers  Case.  New  York  Times  Co.  v.  United  States, 
403  U.S.  713   (1971).  Information  that  is  properly  classified,  therefore,  can  be 
published  without  prior  restraint. 

4.  This  brings  me  to  the  fourth  question,  which  is  what  can  Congress  do  to 
regularize  its  own  access  to  classified  information,  including  whatever  infor- 
mation can  properly  be  classified  and  withheld  from  the  public?  How  can 
congressional  access  to  sensitive  information  be  enforced,  by  legislation  or 
otherwise? 
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Legislative  proposals  in  this  area  generally  involve  giving  the  courts  jurisdic- 
tion to  determine  information  disputes  between  Congress  and  the  executive. 
The  argument  against  legislation  that  is  made  by  some  people  who  support 
greater  congressional  access,  is  that  by  legislating,  Congress  would  implicitly 
concede  that  the  executive  has  the  power  to  withhold  at  least  some  classified  in- 
formation from  Congress.  In  other  words,  it  would  recognize  an  executive  power 
in  this  area  which  does  not  exist  as  a  constitutional  matter. 

This  argument  is  not  persuasive  for  several  reasons.  First,  the  reality  of  the 
situation  now  is  that  the  executive  does  in  fact  control  a  great  deal  of  informa- 
tion that  Congress  needs.  Congress  may  have  a  constitutional  power  to  get  the 
information,  but  it  lacks  the  means  to  do  so.  Of  course,  it  can  ultimately  resort 
to  such  extreme  measures  as  cutting  off  funds  in  retaliation  against  the  with- 
holding of  information,  but  tins  is  often  neither  practicable  nor  desirable. 

Furthermore,  a  bill  creating  judicial  review  of  congressional  information  dis- 
putes with  the  executive  does  not  have  to  establish  any  more  limitations  on  con- 
gressional access  than  Congress  itself  is  willing  to  impose.  Thus,  it  could  require 
that  any  information  except  certain  prescribed  categories  be  produced  forth- 
with, without  regard  to  congressional  need  or  any  other  '•balancing  factors"  such 
as  those  cited  in  Senate  Select  Committee  v.  Nixon,  supra.  In  this  way,  Congress 
rather  than  the  courts  or  the  executive  branch  would  have  the  power  to  determine 
what  should  be  kept  secret  and  what  disclosed,  at  least  to  Congress. 

What  about  judicial  review  of  classified  information?  In  the  article  that  I 
wrote  with  Norman  Dorsen,  we  treated  the  problem  of  judicial  review  at  some 
length.  I  would  like  to  touch  on  only  one  aspect  of  the  problem  as  it  relates 
specifically  to  classified  information,  and  that  is  that  it  is  sometimes  said  the 
courts  are  not  competent  to  review  classification  issues,  that  they  are  not  equipped 
to  deal  with  foreign  and  military  affairs,  since  their  fact-finding  process  is  not 
adequate,  and  they  lack  expertise  in  this  area. 

To  a  large  extent,  I  think  this  argument  was  put  to  rest  when  Congress 
amended  the  first  exemption  to  the  Freedom  of  Information  Act  last  year.  Even 
before  the  FOIA  amendment,  however,  there  had  been  a  number  of  examples  of 
courts  reviewing  classified  information,  in  civil  and  criminal  litigation,  and  in 
some  of  that  litigation,  the  ACLU  was  directly  involved.  The  most  notable  of 
these  cases  were  the  Pentagon  Papers  case,  the  Ellsberg  prosecution,  and  the  two 
cases  involving  CIA  censorship  of  a  book  written  by  Victor  Marchetti,  a  former 
CIA  official.  United  States  v.  Marchetti,  466  F.2d  1309  (4th  Cir.),  cert,  denied, 
409  U.S.  1063  (1972)  ;  Knopf  v.  Colby,  509  F.2d  i362  (4th  Cir.),  cert,  denied,  95 
S.Ct.  1999  (1975).  In  all  of  these  cases  the  judges  and  litigants  had  access  to  the 
classified  information  at  issue.  Protective  orders  were  issued  while  litigation  was 
in  process,  and  all  parties  were  subject  to  the  contempt  powers  of  the  court. 

Now,  in  the  event  that  the  court  were  not  initially  to  require  disclosure  of  clas- 
sified information,  it  could  take  testimony  as  to  the  nature  of  the  information. 
This  was  done  in  the  Pentagon  Papers  case,  and  has  been  done  in  other  cases. 
Taking  testimony  of  experts  who  would  explain  why  the  particular  information 
did  or  did  not  come  within  a  prescribed  category  of  secrecy  would  be  an  entirely 
appropriate  and  judicially  oriented  process. 

However,  the  executive  should  not  be  permitted  in  court  to  defend  non- 
disclosure to  Congress  on  the  ground  that  the  information  might  leak.  We  are 
dealing  here  with  the  constitutional  power  of  Congress  to  obtain  information 
necessary  to  perform  congressional  functions,  and  that  power  cannot  be  condi- 
tioned by  the  executive.  Furthermore,  the  practice  of  leaking  has  in  fact  been 
pioneered  by  employees  from  the  executive  agencies.  Whether  it  is  a  source  of 
pride  or  not,  it  appears  that  the  leaks  relating  to  the  domestic  activities  of  the 
CIA  came  not  from  the  small  number  of  congressmen  and  their  staffs  who  knew 
about  the  abuses,  but  rather  from  the  much  larger  number  of  those  in  the 
executive  branch  who  were  "witting". 

Congress  dissipates  its  power  when  it  permits  the  executive — as  it  appears  to 
be  doing  now — to  condition  the  disclosure  of  information  on  the  willingness  of 
Congress  to  accept  executive  restrictions  on  information.  This  is  not  to  say  that 
Congress  cannot  establish  some  restrictions  of  its  own,  but  these  must  be  con- 
sistent with  the  Speech  and  Debate  Clause,  see  Gravel  v.  Ignited  States.  -10S  U.S. 
606  (1972),  and  Expulsion  Clause,  see  Powell  v.  McCormack,  395  U.S.  4S6  (1969). 
in  Article  I,  Section  5  of  the  Constitution,  as  well  as  the  informing  function  of 
Congress,  which  implements  and  reinforces  the  public's  right  to  know.  However, 
when  the  House  of  Representatives  voted  last  week  to  investigate  the  leaks  of 
its  Intelligence  Committee's  report — with  a  budget  nearly  twice  the  size  of  the 
initial  budget  of  the  Intelligence  Committee — the  process  of  restricting  sensitive 
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information  clearly  overcame  the  more  important  Congressional  power  to  obtain 
and  make  public  information  about  the  conduct  of  government. 

5.  The  fifth  and  final  question  to  be  answered  is  what  procedures  should  be 
adopted  to  insure  protection  of  the  privacy  of  persons  who  are  the  subjects  of 
reports  or  other  information  disclosed  to  Congress. 

This  is  an  extremely  important  issue  which  involves  the  rights  of  both  govern- 
ment employees  and  members  of  the  public.  It  is  only  necessary  to  recall  the 
experience  of  the  McCarthy  era  and  the  conduct  of  the  House  Un-American 
Activities  Committee  to  realize  that  Congressional  information  practices  can  be 
as  abusive  as  some  forms  of  executive  secrecy. 

In  order  to  guard  against  recurrence  of  these  abuses,  it  is  essential  to  incorpo- 
rate procedures  for  safeguarding  the  rights  of  individuals  into  any  system  for 
regularizing  the  flow  of  information  to  Congress. 

One  way  of  doing  this  would  be  to  require  that  persons  identified  in  sensitive 
documents  be  given  notice  by  the  agency  having  custody  of  the  documents  prior 
to  their  disclosure  to  Congress.  This  would  be  consistent  with  the  purpose  of  the 
"notice  of  dissemination"  provision  of  the  federal  Privacy  Act  [5  U.S.C. 
§552a(b)],  although  the  Act  currently  exempts  disclosure  of  information  to 
Congress  from  the  notice  requirement. 

Further  notice  to  the  individual  might  be  required  prior  to  any  disclosure  by 
Congress  of  derogatory  information  relating  to  that  person,  who  might  then  be 
given  a  statutory  right  to  contest  the  proposed  disclosure  on  the  ground  that  it 
would  cause  irreparable  injurv  to  a  constitutionally  protected  privacy  interest. 
See.  e.g.,  Doe  v.  McMillan,  412  U.S.  306  (1972)  ;  NAACP  v.  Alabama.  357  U.S.  449 
(1958). 

Mr.  Chairman,  this  completes  my  statement.  I  have  taken  the  liberty  of  attach- 
ing to  it  a  copy  of  the  Dorsen-Shattuck  article  on  executive  privilege  which  I 
referred  to  earlier,  and  ask  that  it  be  included  as  part  of  the  record. 

Thank  you  for  the  opportunity  to  appear  before  the  Subcommittee. 
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Introduction 

On  April  22,  1948,  a  debate  was  in  progress  in  the  House  of  Repre- 
sentatives concerning  a  report  of  the  House  Un-American  Activities  Com- 
mittee questioning  the  loyalty  of  a  prominent  government  scientist.    Dur- 
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This  article  is  an  expansion  and  updating  of  two  lectures  delivered  by  Professor  Dorsen 
at  the  Ohio  State  Law  Forum  on  April  23,  1973-  An  abbreviated  version  of  the  article 
will  appear  in  NONE  OF  Your  BUSINESS:  Government  Secrecy  in  America  (N.  Dorsen 
&  S.  Gillers  eds. ),  to  be  published  June  1974. 

The  authors  wish  to  thank  Ms.  Terry  Rose,  New  York  University  Law  School,  1973, 
for  her  able  research  assistance. 
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ing  the  debate,  which  centered  on  the  refusal  of  President  Truman  to 
release  the  full  text  of  an  F.B.I,  memorandum  about  the  accused  scientist, 
Congressman  Richard  Nixon,  a  member  of  the  Committee,  rose  in  the 
chamber  and  said: 

I  am  now  going  to  address  myself  to  a  second  issue  which  is  very  impor- 
tant. The  point  has  been  made  that  the  President  of  the  United  States 
has  issued  an  order  that  none  of  this  information  can  be  released  to  the 
Congress  and  that  therefore  the  Congress  has  no  right  to  question  the 
judgment  of  the  President  in  making  that  decision. 

I  say  that  that  proposition  cannot  stand  from  a  constitutional  standpoint 
or  on  the  basis  of  the  merits  for  this  very  good  reason:  That  would  mean 
that  the  President  could  have  arbitrarily  issued  an  Executive  order  in 
the  Myers  case,  the  Teapot  Dome  case,  or  any  other  case  denying  the 
Congress  of  the  United  States  information  it  needed  to  conduct  an  in- 
vestigation of  the  executive  department  and  the  Congress  would  have  no 
right  to  question  his  decision. 

Any  such  order  of  the  President  can  be  questioned  by  the  Congress  as 
to  whether  or  not  that  order  is  justified  on  the  merits.1 

I.     Executive  Privilege  and  Government  Secrecy 
A.     Widespread  Use  of  Executive  Privilege 

The  Executive's  claimed  privilege  to  withhold  information  from  Con- 
gress is  often  clouded  by  political  controversy.  Perhaps  this  is  so  because 
the  issue  has  developed  as  a  byproduct  of  the  often  turbulent  relationship 
between  the  two  "political"  branches  of  the  government,  and  so  far  has 
eluded  resolution  by  the  Supreme  Court. 

Executive  privilege  has  proliferated  over  the  decades  very  much  as 
executive  power  itself  has  grown.  Early  presidents  asserted  the  privilege 
infrequently  and  in  narrow  circumstances.  Often  the  doctrine  was  for- 
mulated in  a  manner  which  implied  that  the  Executive  could  withhold 
information  only  with  the  consent  of  Congress.  Modern  presidential 
government,  on  the  other  hand,  is  symbolized  by  the  frequency  with 
which  information  is  withheld  from  Congress  at  the  sole  discretion  of 
the  Executive.  The  Library  of  Congress  reported  in  March  1973  that 
executive  privilege  had  been  asserted  49  times  since  1952 — more  than 
twice  the  number  of  all  prior  claims.2  The  Nixon  Administration,  while 
professing  that  it  had  done  more  than  its  predecessors  to  regularize  the 
flow  of  information  to  Congress,  had  in  fact  broken  all  records  by  formal- 

!94  Cong.  Rec  4783  (1948). 

2  The  Present  Limits  of  "Executive  Privilege"  (a  study  prepared  by  the  Govern- 
ment and  General  Research  Division  of  the  Library  of  Congress),  Cong.  REC.  H2243-46 
(daily  ed.  March  28,  1973).  Since  March  of  1973  the  Nixon  Administration  has  asserted 
executive  privilege  two  additional  times. 
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ly  denying  information  or  witnesses  to  Congress  at  least  twenty  times 
in  four  years.3 

An  indication  that  executive  privilege  is  a  vital  pressure  point  in  the 
struggle  between  Congress  and  the  President  is  the  regularity  with  which 
the  doctrine  is  used  to  cut  off  congressional  inquiry  into  the  very  issues 
over  which  Congress  and  the  President  are  most  sharply  divided.  Not 
surprisingly,  many  observers  have  concluded  that  the  Executive  often 
balks  at  requests  for  information  merely  to  prevent  certain  controversial 
subjects  from  being  further  explored  by  a  hostile  Congress.4  By  with- 
holding crucial  information  or  witnesses  modern  presidents  have  discov- 
ered that  they  can  exercise  an  effective  veto  over  attempts  by  Congress 
to  act  in  certain  areas,  particularly  foreign  affairs.5 

B.     Government  Secrecy 

Secrecy  in  government  has  taken  different  forms  from  one  admin- 
istration to  the  next,  but  its  consistent  premise  has  been  an  assumed  right 
of  the  President  acting  in  the  public  interest  to  withhold  certain  informa- 
tion which  he  has  acquired  in  the  course  of  executing  the  laws.  This 
premise  is  most  clearly  reflected  in  formal  claims  of  executive  privilege, 
but  it  also  may  be  found  in  a  wide  variety  of  other  practices  of  secrecy 
behind  which  the  executive  branch  attempts  to  conduct  its  operations 
without  interference  from  the  coordinate  branches  of  government  or  from 
the  public. 

The  institutional  patterns  of  executive  secrecy  are  perhaps  best  re- 
vealed in  matters  of  foreign  affairs.    Whenever  the  Departments  of  State 

3  Id.  On  five  of  these  occasions  the  President  himself  claimed  executive  privilege;  cabinet 
members  and  agency  heads  have  done  so  15  times  on  his  behalf. 

4  Indeed,  General  Maxwell  Taylor,  Chairman  of  the  Joint  Chiefs  of  Staff  in  the  Kennedy 
Administration,  candidly  admitted  as  much  when  he  declined  an  invitation  to  testify  about 
the  Bay  of  Pigs  invasion  by  stating  that  his  appearance  would  only  "result  in  another  highly 
controversial,  divisive  public  discussion  among  branches  of  our  Government  which  would 
be  damaging  to  all  parties  concerned."  109  CONG.  Rec.  5817  (1963)  (quoted  in  remarks 
of  Congressman  Ford). 

5  It  should  have  come  as  no  surprise,  for  example,  that  General  Taylor  declined  to  appear 
before  the  House  Subcommittee  on  Defense  Appropriations  in  April  1963  to  discuss  the 
Bay  of  Pigs  invasion;  that  Treasury  Secretary  Connally  declined  to  testify  before  the  Joint 
Economic  Committee  in  April  1972  on  the  refusal  of  his  subordinates  to  supply  records 
to  the  General  Accounting  Office  on  the  government's  loan  to  the  Lockheed  Aircraft  Cor- 
poration; or  that  the  Department  of  Defense  refused  in  December  1972  to  supply  documents 
requested  by  the  House  Armed  Services  Committee  during  its  hearings  on  the  firing  of 
General  John  D.  Lavelle,  who  reportedly  conducted  unauthorized  raids  over  North  Vietnam. 
CONG.  Rec.  H2245  (daily  ed.  March  28,  1973). 

After  President  Nixon  had  effectively  vetoed  an  inquiry  by  the  Senate  Foreign  Relations 
Committee  into  grants  of  foreign  military  aid  by  claiming  executive  privilege  over  certain 
Defense  Department  documents,  Senator  Fulbright  tersely  pointed  out  that  the  President's 
action  makes  it  most  difficult  "to  legislate  in  the  area  of  foreign  military  assistance."  N.Y. 
Times,  Sept.  1,  1971  at  1,  Col.  4. 
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or  Defense  are  compelled  to  articulate  in  court  why  foreign  affairs  must 
not  be  conducted  openly,  they  resort  to  the  sweeping  language  of  the  Su- 
preme Court  in  United  States  v.  Curths-Wright  Export  Corp.,6  language 
which  has  often  been  cited  as  the  basis  for  executive  secrecy  in  other 
areas  as  well: 

In  this  vast  external  realm,  with  its  important,  complicated,  delicate  and 
manifold  problems,  the  President  has  the  power  to  speak  or  listen  as  a 
representative  of  the  nation.7 

...  He  has  his  agents  in  the  form  of  diplomatic,  consular  and  other 
officials.  Secrecy  in  respect  of  information  gathered  by  them  may  be 
highly  necessary,  and  the  premature  disclosure  of  it  productive  of  harm- 
ful results.8 

The  nature  of  foreign  negotiations  requires  caution,  and  their  success 
must  often  depend  on  secrecy;  and  even  when  brought  to  a  conclusion  a 
full  disclosure  of  all  the  measures,  demands,  or  eventual  concessions 
which  may  have  been  proposed  or  contemplated  would  be  extremely  im- 
politic.9 

When  the  Executive  acts  in  areas  touching  upon  foreign  affairs,  it  is 
protected  by  a  variety  of  shields,  some  of  which  are  sanctioned  by  Con- 
gress, some  by  the  courts,  and  some  by  both.  It  need  not,  for  example, 
engage  in  public  rule-making,  since  the  procedural  requirements  of  the 
Administrative  Procedure  Act  do  not  apply  "to  the  extent  that  there  is 
involved  ...  a  military  or  foreign  affairs  function  of  the  United  States. 
.  .  ."10  This  statutory  exemption  means  that  an  agency  is  not  required 
to  give  notice  through  the  Federal  Register  or  otherwise  of  rules  or  other 
decisions  it  is  considering  promulgating;  to  describe  a  proposed  rule  or 
decision  and  its  underlying  authority;  to  give  interested  persons  an  op- 
portunity to  participate  through  submission  of  written  views;  nor  to 
render  decisions  supported  by  a  record  stating  the  basis  and  purpose  of 
the  decision.  Since  these  administrative  formalities  are  dispensed  with 
when  the  Executive  acts  in  foreign  affairs,  secrecy  in  this  area  is  not  dif- 
ficult to  enforce. 

A  second  shield  behind  which  the  Executive  can  act  in  secret — even 


e  299  U.S.  304(1936). 

It  is  worth  noting  that  the  Curths-Wright  decision  has  recently  been  reexamined  from 
an  historical  perspective,  and  has  been  rejected  as  a  relatively  weak  basis  for  judicial  recogni- 
tion of  claims  of  inherent  executive  power  in  the  conduct  of  foreign  affairs.  See  Lofgren, 
United  States  v.  Curtiss-W right  Export  Corporation:  An  Historical  Reassessment,  83  YALE 
L.J.  1  (1973). 

7  299  U.S.  304,319(1936). 

8  Id.  at  320. 

9  Id  at  320-21  quoting  1  Messages  and  Papers  of  the  Presidents  194  (Pres.  Washington). 

10  5U.S.C.  §553  (1970). 
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outside  the  area  of  foreign  affairs — is,  ironically,  the  Freedom  of  Infor- 
mation Act.11  Although  the  purpose  of  the  Act  is  to  establish  the  gen- 
eral rule  that  government  agencies  should  make  information  available 
to  the  public  upon  demand,  the  rule  does  not  apply  to  nine  enumerated 
categories  of  information,  chief  of  which  are  foreign  affairs,  internal  agen- 
cy memoranda,  investigative  files  compiled  for  law  enforcement  purposes, 
and  information  the  disclosure  of  which  would  constitute  an  unwarranted 
invasion  of  personal  privacy.12 

It  is  apparent  from  the  provisions  of  both  the  Freedom  of  Informa- 
tion Act  and  the  Administrative  Procedure  Act  that  Congress  itself  has 
recognized  at  least  the  occasional  necessity  of  executive  secrecy.  Congress 
expressly  provided,  however,  that  the  exemptions  from  the  Freedom  of 
Information  Act  do  not  justify  the  withholding  of  information  from  Con- 
gress itself.13  Nonetheless,  the  only  instance  in  which  members  of  Con- 
gress have  sought  to  use  the  affirmative  provisions  of  the  Act  to  compel 
the  production  of  documents  from  an  executive  agency  resulted  in  a  deci- 
sion by  the  Supreme  Court  sustaining  the  agency's  refusal  to  disclose, 
on  the  ground  that  the  documents  were  covered  by  the  foreign  affairs 
exemption.14  That  decision  rested  on  the  language  of  the  Act  and  did 
not  purport  to  speak  to  the  broader  question  of  the  constitutional  boun- 
daries of  executive  privilege.  Individual  members  of  Congress  were  su- 
ing in  their  private  capacities;  the  power  of  Congress  to  override  a  mode 
of  secrecy  which  it  had  itself  created  was  not  at  issue,  nor  did  the  execu- 
tive agency  claim  a  privilege  to  override  Congress. 

Each  of  the  last  three  presidents  has  made  a  formal  commitment  to 
Congress  not  to  invoke  executive  privilege  without  specific  presidential 
approval.15  Most  observers  agree,  however,  that  this  commitment  has 
been  reduced  to  a  nullity  by  the  simple  bureaucratic  expedient  of  evading 
requests  for  information  without  resorting  to  claims  of  executive  privi- 
lege. So  common  are  these  tactics,  Senator  Fulbright  recently  pointed 
out,  that  "[a]s  matters  now  stand,  that  commitment  has  been  reduced 
to  a  meaningless  technicality;  only  the  President  may  invoke  executive 
privilege  but  just  about  any  of  his  subordinates  may  exercise  it — they 

11  5  U.S.C.  §552  (1970). 

12  5  U.S.C.  §  552(b)(1),  (5),  (6),  and  (7)  (1970). 

13  5  U.S.C.  §  552(c)  (1970)  provides  as  follows:  "This  section  does  not  authorize  with- 
holding of  information  or  limit  the  authority  of  records  to  the  public,  except  as  specifically 
stated  in  this  section.     This  section  is  not  authority  to  withhold  information  from  Congress." 

14  Environmental  Protection  Agency  v.  Mink,  410  U.S.  73  (1973).  See  text  accompany- 
ing notes  49-5 1  infra. 

^Hearings  on  S.  1125  Before  the  Subcomm.  on  Separation  of  Powers  of  the  Senate 
Comm.  on  the  Judiciary,  concerning  Executive  Privilege:  The  Withholding  of  Information  by 
the  Executive,  93rd  Cong.,  1st  Sess.,  vol.  1,  at  2-3  (1971)  [hereinafter  cited  as  1971  Hear- 
ings] . 
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withhold  information  as  they  see  fit  but  they  do  not  employ  the  forbidden 
words."16 

Information  is  withheld  from  Congress  on  at  least  three  levels.  At 
the  highest  level  are  the  few  instances  in  which  the  President  himself 
personally  directs  a  subordinate  not  to  comply  with  a  congressional  re- 
quest. More  frequent  are  occasions  when  executive  departments  formally 
decline  on  their  own  initiative  to  cooperate  with  congressional  inquiries, 
and  the  President  does  not  direct  them  to  do  otherwise.17  The  third 
and  most  frequent  way  in  which  information  is  withheld  are  the  count- 
less struggles  between  congressional  staffs  and  the  lower  levels  of  the 
federal  bureaucracy  over  information  to  which  no  colorable  claim  of  priv- 
ilege could  attach,  but  which  is  nevertheless  withheld  because  of  the 
general  climate  of  secrecy  and  self-protection  in  which  the  executive 
branch  operates  in  its  relations  with  Congress.18 

16  Hearings  on  S.  858,  S.  Con.  Res.  30,  S.J.  Res.  72,  S.  1106,  S.  1142,  S.  1520,  S.  1923 
and  S.  2073  Before  a  Subcomm.  of  the  Senate  Comm.  on  Government  Operations  and 
Subcomms.  of  the  Senate  Comm.  on  the  Judiciary,  concerning  Executive  Privilege,  Secrecy 
in  Government,  freedom  of  Information,  93rd  Cong.,  1st  Sess.,  vol.  1,  at  74  (1973)  [here- 
inafter cited  as  1973  Hearings]. 

17  In  March  1970,  for  example,  the  Senate  Constitutional  Rights  Subcommittee  began 
a  two  year  probe  of  the  Army's  surveillance  of  domestic  politics.  In  the  ensuing  war  of  at- 
trition which  was  waged  by  the  Pentagon,  three  generals,  the  Secretary  of  the  Army,  its  gen- 
eral counsel  and  several  of  their  subordinates  declined  to  testify  or  respond  in  writing  to 
questions  about  the  scope  and  basis  of  the  Army's  surveillance  activities.  At  the  same  time 
they  delayed  for  more  than  three  months  in  complying  with  a  request  from  the  subcom- 
mittee for  certain  documents  and  computerized  surveillance  records  compiled  by  the  Army 
and  disseminated  widely  to  other  agencies  of  the  government. 

The  Army's  excuses  for  not  complying  with  these  requests  were  an  awesome  display 
of  the  arsenal  of  executive  secrecy.  Documents  and  witnesses  were  withheld  for  fear  of 
prejudicing  current  departmental  investigations  into  the  very  subject  of  the  congressional 
probe.  The  generals  were  shielded  at  first  because  they  were  stationed  overseas,  and  later 
because  the  Secretary  of  Defense  determined  they  were  not  the  proper  persons  to  speak 
for  the  Department  on  the  "broader  issues"  facing  the  subcommittee,  notwithstanding  their 
personal  knowledge  and  direction  of  the  Army's  surveillance  operations.  A  further  reason 
for  not  producing  the  generals  was  the  Army's  assertion  that  it  is  the  policy  of  the  executive 
branch  not  to  present  intelligence  personnel  before  congressional  subcommittees. 

A  copy  of  the  computer  printouts  which  formed  the  bulk  of  the  surveillance  product 
was  withheld  from  the  subcommittee  long  after  the  Army  claimed  that  it  had  ordered  the 
destruction  of  the  printouts  and  discontinued  collection  of  most  of  the  information.  Among 
the  reasons  given  were  that  release  of  the  documents  would  violate  the  privacy  of  persons 
whose  names  appeared  on  them,  although  the  subcommittee  had  guaranteed  that  names 
would  be  eliminated  prior  to  publication.  When  part  of  the  printout  was  finally  released 
after  eighteen  months  of  tactical  maneuvering  by  both  sides,  the  Army  classified  it  confi- 
dential, and  at  first  applied  the  same  classification  to  the  subcommittee's  reports,  so  that 
it  was  not  published  until  more  than  two  and  one-half  years  after  the  investigation  began. 
See  Testimony  of  Hon.  Sam  J.  Ervin,  Jr.  and  Hon.  John  V.  Tunney,  1971  Hearings  381- 
420. 

18  A  startling  example  of  the  obstacles  encountered  at  this  third  level  of  informal  "priv- 
ilege" was  the  experience  of  a  bipartisan  group  of  130  Congressmen  in  attempting  between 
1966  and  1968  to  compile  an  exhaustive  list  of  federal  assistance  programs.  The  resistance 
of  the  administering  agencies  was  often  bizarre:  the  telephone  directory  of  the  Office  of 
Economic  Opportunity  was   at   first  withheld   because   it   was   classified    "confidential;"    and 
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Executive  privilege  is  at  once  the  most  refined  form  of  government 
secrecy  and  the  most  direct  executive  challenge  to  Congress.  Not  only 
does  executive  privilege  often  interfere  with  the  legislative  work  of  Con- 
gress, but  it  has  increasingly  come  to  symbolize  the  troubled  relations 
between  Congress  and  the  President  and  to  identify  their  points  of  sharp- 
est conflict. 

C.     Congress  and  the  White  House  Tapes 

On  July  23,  1973,  the  Senate  Select  Committee  on  Presidential  Cam- 
paign Activities  took  the  extraordinary  step  of  directing  a  subpoena  duces 
tecum  to  the  President.  At  issue  were  the  tapes  of  certain  conversations 
between  President  Nixon  and  his  former  top  aides,  purportedly  about 
the  Watergate  case. 

None  of  Richard  Nixon's  thirty-six  predecessors  in  office  ever  faced 
such  a  dramatic  confrontation  with  Congress,  short  of  an  impeachment 
proceeding.  Furthermore,  the  President  also  faced  a  subpoena  from  for- 
mer Special  Prosecutor  Archibald  Cox,  whose  request  for  the  tapes  "as 
material  and  important  evidence"  in  forthcoming  criminal  proceedings 
had  also  been  denied.1*  Since  these  subpoenas  were  issued  in  the  wake 
of  an  emphatic  refusal  by  the  President  to  surrender  the  tapes  on  the 
ground  of  executive  privilege,  a  constitutional  crisis  loomed  in  the  court 
tests  ahead. 

In  both  cases  the  President  declined  to  comply  with  the  subpoenas, 
initially  on  identical  grounds  which  he  set  forth  succinctly  in  a  letter 
to  the  District  Court: 

I  follow  the  example  of  a  long  line  of  my  predecessors  as  President  of 
the  United  States  who  have  consistently  adhered  to  the  position  that  the 
President  is  not  subject  to  compulsory  process  from  the  Courts.20 

Thereafter,  the  Senate  Committee  voted  unanimously  to  apply  for  an  or- 
der requiring  production  of  the  tapes,  and  the  grand  jury  hearing  evi- 
dence in  the  Watergate  cases  instructed  the  Special  Prosecutor  to  do  like- 
current  eligibility  requirements  for  certain  programs  were  withheld  because,  in  the  words 
of  one  particularly  stubborn  bureaucrat,  "the  programs  and  their  personnel  change  so  rapid- 
ly."    See  Testimony  of  Hon.  William  V.  Roth,  Jr.,  1971  Hearings  227-40. 

19  In  the  exchange  of  public  statements  which  preceded  the  subpoenas,  the  parties  staked 
out  virtually  irreconcilable  positions.  The  President  in  a  letter  to  Senator  Ervin  claimed 
that  the  tapes  "contain  comments  that  persons  with  different  perspectives  and  motivations 
would  inevitably  interpret  in  different  ways,"  asserting  that  "[t]hey  are  the  clearest  possible 
example  of  why  Presidential  documents  must  be  kept  confidential."  Senator  Ervin,  in  re- 
sponse, honed  in  on  what  he  saw  as  a  fatal  inconsistency  in  the  President's  position:  "If 
you  will  notice,  the  President  says  he  has  heard  the  tapes,  or  some  of  them,  and  they 
sustain  his  position.  But  he  says  he's  not  going  to  let  anybody  else  hear  them  for  fear 
they  might  draw  a  different  conclusion."    New  York  Times,  July  24,   1973,  at   19,  col.   1. 

20  In  re  Grand  Jury  Subpoena  Duces  Tecum  to  Nixon,  360  F.  Supp.  1,  3  (D.D.C.  1973). 
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wise.  In  the  ensuing  litigation  the  Special  Prosecutor  prevailed  on  the 
merits,  but  the  Senate  Committee  failed  to  establish  a  jurisdictional  basis 
for  its  suit  and  was  forced  to  return  to  Congress  to  obtain  express  statu- 
tory authority  to  enforce  its  subpoenas.21 

Despite  these  different  results,  the  Committee's  claim  was  at  least  as 
strong  on  its  merits  as  the  Special  Prosecutor's.  The  Congress  is  exercis- 
ing an  implied  constitutional  power  when  it  seeks  information  from  the 
Executive.22  A  prosecutor,  however,  is  an  executive  official  whose  func- 
tioning is  subject  to  the  ultimate  discretion  of  the  President.23  Although 
the  President  may  argue  that  the  separation  of  powers  insulates  the  Exec- 
utive from  incursions  by  the  legislative  and  judicial  branches,  we  shall 
see  that  such  insulation  is  at  best  severely  limited  by  "[t]he  power  of  the 
Congress  to  conduct  investigations  [which]  is  inherent  in  the  legislative 
process."24  Furthermore,  the  denial  of  information  to  Congress  must, 
finally,  be  regarded  as  a  more  serious  threat  to  the  balance  of  government 
than  the  denial  of  evidence  to  a  prosecutor,  because  the  Congress  can 
neither  legislate,  nor  investigate,  nor  impeach,  if  it  lacks  information  to 
determine  when  to  exercise  these  political  powers,  which  ultimately  are 
the  only  effective  checks  on  a  runaway  Executive. 

II.    The  Claim  of  a  Discretionary  Executive 
Privilege  to  Withhold  Information  From  Congress 

A  claim  of  absolute  presidential  discretion  to  withhold  information 
was  forcefully  advanced  in  the  briefs  submitted  by  the  President's  counsel 
in  the  White  House  Tapes  Case.    Counsel  offered  three  interrelated  argu- 

21  Senate  Select  Committee  v.  Nixon,  366  F.  Supp.  51  (D.D.C.   1973). 

The  Committee  relied  on  28  U.S.C.  §§  1331,  1345  and  1361,  and  5  U.S.C.  §§  701-06  to 
establish  jurisdiction,  but  the  District  Court  rejected  each  as  a  statutory  basis,  on  the  grounds 
that  (1)  $10,000  was  not  at  issue;  (2)  the  suit  could  not  be  brought  under  the  name 
of  the  United  States  unless  authorized  by  an  act  of  Congress;  (3)  the  duty  to  give  informa- 
tion is  not  a  ministerial  duty  of  the  President,  and  therefore  28  U.S.C.  §  1361  did  not 
apply;  and  (4)  the  President  is  not  an  "agency"  within  the  meaning  of  5  U.S.C.  §  701 
(Administrative  Procedure  Act). 

But  see  Pub.  L.  No.  93-190,  infra,  text  accompanying  notes  118-19. 

22  See  Watkins  v.  United  States,  354  U.S.  178,  187  (1957);  McGrain  v.  Dougherty, 
273  U.S.  133,  175  (1927).     See  infra,  text  accompanying  notes  65-67. 

23  This  was  dramatically  illustrated  by  the  firing  of  Special  Prosecutor  Archibald  Cox 
on  Saturday,  October  28,  1973.  Although  this  presidential  action  was  accomplished  at  the 
cost  of  the  resignation  of  Attorney  General  Elliott  Richardson  and  the  firing  Df  his  deputy, 
William  Ruckelshaus,  and  was  subsequently  held  to  have  been  in  violation  of  the  Justice 
Department  Regulations  governing  the  Special  Prosecutor's  office,  Nader  v.  Bork,,  366  F. 
Supp.  104  (D.D.C.  1973),  Cox's  discharge  took  place  in  the  absence  of  any  legislation  creat- 
ing an  independent  prosecutor  and  was  therefore  arguably  within  the  constitutional  authority 
of  the  President. 

24  Watkins  v.  United  States,  354  U.S.  178,  187  (1957).  See  infra,  text  accompanying 
notes   65-67. 
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ments:  (l)  the  nature  of  the  presidency — as  chief  of  state,  the  President 
is  a  symbol  of  the  nation,  and  the  criminal  law  cannot  reach  the  individ- 
ual serving  as  President  until  after  he  has  been  impeached  by  the  House 
and  convicted  by  the  Senate;  (2)  the  need  for  confidentiality — the  Presi- 
dent's effectiveness  in  office  depends  in  part  upon  the  candor  of  his  advis- 
ors, who  act  as  his  "eyes,  ears,  mouth,  and  arms,"  and  confidentiality 
is  required  to  generate  candor;  and  (3)  separation  of  powers — the 
branches  of  government  are  coequal  and  the  President  must  control  his 
own  house.25 

These  arguments  were  a  refinement  of  the  Nixon  Administration's 
earlier  position  on  executive  privilege.  Former  Attorney  General  Richard 
Kleindienst,  speaking  for  the  Administration  in  April  1973,  asserted  that 
the  Congress  had  no  power  to  order  an  employee  of  the  executive  branch 
to  supply  information  if  the  President  barred  his  testimony.  Kleindienst 
claimed  that  the  President's  judgment  on  whether  or  not  to  produce  docu- 
ments or  witnesses  for  the  Congress  was  final,  that  the  decision  was  his 
alone  to  make,  and  that  neither  the  Congress  nor  the  courts  had  constitu- 
tional authority  to  interfere.26 

It  was  not  always  so.  Even  while  the  executive  branch  during  pre- 
vious administrations  was  asserting  a  broad  privilege,  there  were  many 
attempts  to  define  its  limits  and  a  hesitancy  to  proclaim  an  unreviewable 
presidential  discretion.  The  first  major  assertion  of  executive  privilege 
during  the  modern  era  came  in  1941  when  Attorney  General  Robert 
Jackson  declined  to  comply  with  a  request  by  the  House  Committee  on 
Naval  Affairs  to  inspect  F.B.I,  reports  on  the  strikes  and  labor  disputes 
then  plaguing  defense  industries  and  jeopardizing  the  war  effort.  In  a 
letter  to  the  Committee  chairman,  Jackson  observed  that  the  documents 
"can  be  of  little  if  any  value  in  connection  with  the  framing  of  legisla- 
tion or  the  performance  of  any  other  constitutional  duty  of  Congress,"27 

25  Brief  of  Petitioner  at  10-53,  Nixon  v.  Sirica,  42  U.S.L.W.   2211    (D.C.  Cir.  Oct.   12, 

1973). 

26  Statement  of  Richard  G.  Kleindienst,  1973  Hearings  24-26. 

The  Kleindienst  position  was  enunciated  just  before  the  main  Watergate  disclosures  began 
to  occur,  and  it  had  the  effect  of  temporarily  insulating  the  President's  White  House  advisors 
from  Senator  Ervin's  Committee.  One  month  later,  however,  after  the  resignations  of  the 
principal  White  House  advisors  and  the  Attorney  General,  and  in  face  of  growing  pressures 
from  Congress  and  the  press  for  more  information  from  the  White  House,  a  more  modest 
position  on  executive  privilege  was  announced  by  Leonard  Garment,  the  new  Counsel  to 
the  President.  The  new  policy  permitted  the  testimony  by  any  executive  department  em- 
ployee, including  past  and  present  members  of  the  President's  staff,  but  it  prevented  disclosure 
to  Congress  or  the  courts  of  any  conversations  with  the  President,  documents  received  or 
produced  by  the  President  or  any  member  of  the  White  House  staff  in  connection  with 
his  duties,  and  classified  information.  Any  exercise  of  the  privilege  would  continue  to  be 
at  the  President's  unreviewable  discretion.     See  1973  Hearings  276-77. 

27  Position  of  the  Executive  Department  Regarding  Investigative  Reports,  40  OP.  Att'Y 
Gen.  45  (1941).    See  also  1971  Hearings  576. 
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but  he  did  not  assert  an  unreviewable  executive  power  to  withhold  infor- 
mation from  Congress.    That  claim  was  reserved  for  a  later  day. 

On  May  17,  1954,  President  Eisenhower  sent  a  letter  to  Defense 
Secretary  Charles  Wilson,  with  an  accompanying  memorandum  from  At- 
torney General  Herbert  Brownell,  directing  the  Secretary  to  order  his  sub- 
ordinates not  to  testify  before  Senator  Joseph  McCarthy's  subcommittee.28 
However  laudable  its  purpose,  the  Brownell  memorandum  had  a  negative 
impact  on  the  doctrinal  development  of  executive  privilege."9  According 
to  Attorney  General  William  Rogers,  Brownell's  successor,  heads  of  de- 
partments 

.  .  .  have  frequently  obeyed  congressional  demands  .  .  .  and  have  fur- 
nished papers  and  information  to  congressional  committees,  [but]  they 
have  done  so  only  in  a  spirit  of  comity  and  good-will,  and  not  because 
there  has  been  an  effective  legal  means  to  compel  them  to  do  so.30 

Perhaps  because  the  presidency  and  the  Congress  were  controlled  by 
the  same  political  party,  the  issue  lay  largely  dormant  during  the  Kennedy 
and  Johnson  Administrations,  although  President  Kennedy  in  his  own 
name  once  exercised  the  privilege,  and  executive  departments  and  agen- 
cies did  so  three  times  during  each  of  the  Democratic  administrations. 

The  subject  matters  that  have  been  included  in  executive  privilege 
as  it  has  been  broadly  asserted  during  the  last  two  decades  have  not  var- 
ied much  since  the  Eisenhower  Administration.  In  a  memorandum  fre- 
quently cited  by  succeeding  Attorneys  General,  Attorney  General  Rogers 
in  1958  identified  at  least  five  categories  of  executive  information  privi- 
leged from  disclosure  to  Congress: 

1.  military  and  diplomatic  secrets  and  foreign  affairs; 

2.  information  made  confidential  by  statute; 

3.  investigations  relating  to  pending  litigation,  and  investigative 
files  and  reports; 

4.  information  relating  to  internal  government  affairs  privileged 
from  disclosure  in  the  public  interest;  and 

5.  records  incidental  to  the  making  of  policy,  including  interde- 
partmental memoranda,  advisory  opinions,  recommendations  of  subordi- 
nates and  informal  working  papers.31 

28  Special  Senate  Investigation  on  Charges  and  Countercharges  Involving:  Secretary  of 
the  Army  Robert  T.  Stevens,  John  G.  Adams,  H.  Struve  Hensel  and  Senator  Joe  McCarthy, 
Roy  M.  Cohn  and  Francis  P.  Carr,  Hearings  before  Special  Subcomm.  on  Investigations, 
Sen.  Comm.  on  Gov't.  Operations,  83rd  Cong.,  2d  Sess.  at  1169-72  (1954). 

29  Indeed,  it  became  the  basis  for  an  unprecedented  34  claims  of  privilege  during  the 
remaining  five  years  of  the  Eisenhower  Administration.  CONG.  REC.  H2244  (daily  ed.  Mar. 
28,  1973). 

30  Memorandum  of  Atty.  Gen.  Rogers  submitted  to  Subcomm.  on  Constitutional  Rights 
of  the  Comm.  on  the  Judiciary,  85th  Cong.,  2nd  Sess.  at  6  (1958),  reprinted  in  Rogers, 
Constitutional  Law:  the  Papers  of  the  Executive  Branch,  44  A.B.A.J.  941  (1958). 

^Id. 
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In  the  remainder  of  this  article  we  shall  first  express  our  reasons 
for  concluding  that  the  assertion  of  a  discretionary  executive  privilege 
by  the  President  is  without  basis  in  historical  or  judicial  precedent.  We 
shall  also  discuss  the  extent  to  which  a  president  may  claim  confidential- 
ity. Two  of  the  three  principal  categories  of  privilege32— foreign  and 
military  affairs  and  investigatory  files  and  litigation  materials — while  rais- 
ing issues  about  the  propriety  and  scope  of  executive  secrecy,  can  be  ex- 
plained and  defined  wholly  apart  from  a  constitutional  privilege.  A  third 
category — internal  advice  within  the  executive  branch — raises  more  dif- 
ficult problems.  While  there  may  be  a  necessity  for  executive  secrecy 
in  this  area,  it  is  based  on  the  same  limited  constitutional  premise  that 
justifies  secrecy  among  members  of  Congress  and  judges  as  well  as  execu- 
tive officials:  each  branch  of  government  has  an  implied  power  to  protect 
its  legitimate  decision-making  processes  from  scrutiny  by  other  branches. 
We  shall  see  that  this  does  not  mean  the  Executive  Cor  the  other 
branches)  can  keep  secret  its  actual  decisions  or  the  facts  underlying  them, 
as  distinguished  from  "advice,"  nor  can  it  shield  criminal  wrongdoing  by 
its  officials  or  employees. 

III.    The  Untenability  of  a  Discretionary 
Executive  Privilege 

It  is  essential  to  emphasize  the  precise  question  before  us,  which 
is  not  whether  there  are  certain  types  of  information  that  the  Executive 
needs  to  keep  secret  in  order  to  function  properly.  This  can  be  readily 
conceded.  Nor  is  the  question  whether  the  Congress  generally  requires 
access  to  information  in  the  hands  of  the  Executive  in  order  to  legislate 
properly.  Again,  this  proposition  is  self-evident.  The  issue  is  whether 
the  President  has  the  implied  authority  under  the  Constitution  to  with- 
hold data  from  the  Congress  solely  in  his  discretion,  or  whether  his  deci- 
sion to  do  so  is  subject  to  constitutional  limitation  and  judicial  review. 

A.     The  Practice  of  Early  Presidents 

The  issue  of  executive  privilege  was  raised  in  a  tentative  way  during 
the  first  presidency.     President  Washington  at  least  once  questioned  the 

32  Dean  Roger  Cramton,  Former  Assistant  Attorney  General  in  the  Nixon  Administration, 
has  asserted  that  executive  privilege  is  most  frequently  and  justifiably  exercised  in  only  three 
areas:  (1)  military  and  foreign  affairs;  (2)  investigatory  files  of  law  enforcement  agencies; 
and  (3)  testimony  of  presidential  advisors.  Dean  Cramton's  one  deviation  from  the  position 
of  Attorneys  General  Roger  and  Brownell  was  his  limitation  of  the  privilege  to  advisors  to 
the  President.  See  Congress  and  the  President:  Executive  Privilege  in  Past  and  Present, 
Speech  by  Roger  C.  Cramton,  Dean-Elect,  Cornell  Law  School  and  former  Assistant  Attorney 
General,  Office  of  Legal  Counsel,  Department  of  Justice,  at  Cornell  Law  School  (March  14, 
1973). 
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authority  of  Congress  to  demand  documents,  but  Washington  eventually 
complied  with  the  requests  of  Congress  and  never  directly  confronted 
the  legislature  with  a  refusal  to  disclose.33 

It  was  not  until  the  presidency  of  Jackson — a  full  46  years  after 
the  formation  of  the  Republic  and  the  enactment  of  the  initial  statute 
authorizing  congressional  inquiries  into  the  workings  of  the  executive 
branch — that  there  was  an  unequivocal  assertion  of  discretionary  power 
to  withhold  information  from  the  Congress.  In  1835  Jackson  rejected 
a  request  for  information,  made  during  a  hearing  to  confirm  one  of  his 
nominees,  regarding  "frauds  in  the  sale  of  public  lands"  because  he  said 
(1)  the  information  was  to  be  used  by  Congress  in  secret  session  and 
thereby  would  deprive  a  citizen  of  the  "basic  right"  of  a  public  investiga- 
tion, and  (2)  the  inquiry  was  not  "indispensable  to  the  proper  exercise 
of  Congress'  powers."  The  first  point  related  not  to  presidential  preroga- 
tives but  to  the  separate  question  of  the  rights  of  individuals.  The  second 
point  at  most  assumes  a  limited  sphere  of  executive  privilege,  particularly 
when  considered  in  the  context  of  a  statement  made  by  Jackson  one  year 
earlier: 

Cases  may  occur  in  the  course  of  its  legislative  or  executive  proceedings 
in  which  it  may  be  indispensable  to  the  proper  exercise  of  its  powers 
that  it  [Congress]  should  inquire  or  decide  upon  the  conduct  of  its  Pres- 
ident or  other  public  officers,  and  in  every  case  its  constitutional  right  to 
do  so  is  cheerfully  conceded.34 

During  this  same  period  a  congressional  practice  developed  of  extend- 
ing to  the  President  a  privilege  or  discretion  to  withhold  certain  investiga- 
tive reports  and  state  secrets  from  public  disclosure.  In  the  instances 
where  the  offer  extended  by  Congress  was  actually  accepted  by  the  Presi- 
dent and  documents  were  withheld,  the  congressional  power  to  compel 

33  The  one  denial  of  a  request  for  information  by  President  Washington — a  request 
from  the  House  of  Representatives  for  all  papers  related  to  the  negotiation  of  the  Jay  Treaty 
— was  based  on  Washington's  belief  that  the  House  lacked  the  power  under  the  Constitution 
to  demand  documents  related  to  the  treaty-making  power.  The  President  conceded  that 
the  Senate  could  receive  the  documents.  Both  Washington,  and  later  Adams,  freely  com- 
municated to  the  House  all  information/ on  external  relations,  including  instructions  to  envoys 
negotiating  treaties  when  such  information  might  be  relevant  to  Congress'  war-making  pow- 
ers. See  Berger,  Executive  Privilege  v.  Congressional  Inquiry,  (pt.  1),  12  U.C.L.A.  L.  REV. 
1043,  1079-80,  1085-93  (1965)  [hereinafter  cited  as  Berger]. 

34  Id.  at  1095.     Moreover,  Jackson's  nominee  was  not  confirmed. 

A  similar  incident  involving  President  Tyler  about  a  decade  later  is  also  indecisive.  In 
1843  Tyler  questioned  the  right  of  Congress  to  certain  reports  relating  to  alleged  fraud 
on  the  Cherokee  Indians,  asserting  in  a  memorandum  to  Congress  that  there  was  a  narrow 
area  of  information,  of  the  type  private  litigants  could  withhold,  that  the  Executive  was 
not  compelled  to  disclose.  He  disavowed — albeit  in  ambiguous  language — an  absolute  discre- 
tion in  complying  with  congressional  requests.  In  fact,  Tyler  eventually  made  available 
all  investigative  reports  on  the  incidents  except  the  purely  advisory  opinions  of  his  investiga- 
tion of  the  Cherokee  delegates.    Id.  at  1096-98. 
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'their  release  was  explicitly  recognized  by  both  parties.  When  Jefferson 
declined,  for  example,  to  produce  certain  information  on  the  Burr  con- 
spiracy in  1807,  he  was  acting  upon  a  House  request  that  excepted  "such 
[information]  as  he  may  deem  the  public  welfare  to  require  not  to  be 
disclosed.  .  .  ."35 

The  historical  record  is  less  than  conclusive,  and  is  subject,  of  course, 
to  different  interpretations.36  Nonetheless,  an  investigation  of  presiden- 
tial statements  and  actions  in  the  seventy-five  years  following  the  ratifica- 
tion of  the  Constitution  does  not  support  an  inference  that  the  early  Pres- 
idents or  their  subordinates  believed  they  possessed  a  discretionary  power 
to  withhold  information  from  Congress.  In  virtually  every  incident  in- 
volving executive  privilege  prior  to  the  Civil  War,  presidents  complied 
substantially  with  congressional  requests,  withholding  information  only 
if  explicitly  authorized  to  do  so  by  the  Congress. 

B.     Judicial  Precedent 

The  judicial  record  is  equally  barren  of  authority  sustaining  broad 
claims  of  the  Executive.37  President  Nixon's  brief  to  the  Court  of  Ap- 
peals contesting  the  Special  Prosecutor's  right  to  demand  Watergate  re- 
lated tapes  cites  only  two  Supreme  Court  cases  in  support  of  a  discretion- 
ary executive  privilege.38  The  first  of  these,  Marbury  v.  Madison,™  is 
inapposite.  Admittedly,  there  is  language  in  Chief  Justice  Marshall's 
opinion  which  indicates  that  there  is  an  area  in  which  the  Executive  has 
considerable  discretion.40  Marshall,  however,  expounded  the  judiciary's 
authority  to  review  all  executive  acts  not  constitutionally  committed  to 
executive  discretion  and  to  determine  which  issues  are  precluded  from 
review.  While  it  is  true  that  investigation  of  the  Executive's  act  is  "pe- 
culiarly irksome,  as  well  as  delicate,"  the  courts  in  Marshall's  view  had 


35  Rogers,  supra  note  30,  at  944. 

36  See,  e.g.,  Nixon  v.  Sirica,  487  F.2d  700,  709  (D.C.  Cir.  1973)  and  487  F.2d  700,  775- 
81    (Wilkey,  J.,  dissenting). 

37  Although  no  Supreme  Court  case  explicitly  rejects  such  a  privilege,  there  are  no  deci- 
sions in  this  country  or  in  England  that  recognize  it.  The  Queen's  Bench  in  1845,  for 
example,  established  what  is  still  the  rule  in  England  today:  "the  Commons  are  .  .  .  the 
general  inquisitors  of  the  realm.  .  .  .  They  may  inquire  into  everything  which  it  concerns 
the  public  weal  for  them  to  know."  Howard  v.  Gossett,  116  Eng.  Rep.  139,  147  (Q.B. 
1845). 

38 Brief  for  Petitioner  at  25,  Nixon  v.  Sirica,  487  F.2d  700  (D.C.  Cir.  1973). 

S»5  U.S.  (1  Cranch)  137  (1803). 

40  "By  the  Constitution  of  the  United  States,  the  President  is  invested  with  certain  impor- 
tant political  powers,  in  the  exercise  of  which  he  is  to  use  his  own  discretion,  and  is  account- 
able only  to  his  own  country  in  his  political  character,  and  to  his  own  conscience."  Id.  at 
165-66. 
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the  authority  and  indeed  the  duty  to  undertake  such  investigation.41  The 
second  case  cited  in  the  President's  brief,  Kendall  v.  United  States  ex 
rel.  Stokes,42  contains  dicta43  about  the  discretionary  powers  of  the  Presi- 
dent, but  the  Court's  holding  that  a  mandamus  could  issue  to  a  presiden- 
tially  appointed  executive  official  to  compel  him  to  perform  a  ministerial 
act  lends  no  support  to  a  claim  of  executive  privilege. 

The  most  comprehensive  attempt  to  muster  judicial  authority  on  be- 
half of  executive  privilege,  prior  to  the  White  House  Tapes  Case,  had 
been  made  by  Attorney  General  Robert  Jackson  in  his  1941  letter  to 
the  House  Committee  on  Naval  Affairs.44  While  some  of  the  cases  cited 
by  Mr.  Jackson  might  support  a  limited  power  to  withhold  national  se- 
curity data  and  confidential  informers'  communications  from  the  courts, 
none  lends  credence  to  a  discretionary  privilege  of  the  kind  recently  urged 
by  the  executive  branch.4*  As  stated  by  the  Court  of  Appeals  in  the 
Tapes  Case: 

We  of  course  acknowledge  the  long-standing  judicial  recognition  of 
Executive  privilege  ....  However,  counsel  for  the  President  can  point  to 
no  case  in  which  a  court  has  accepted  the  Executive's  mere  assertion  of 
privilege  as  sufficient  to  overcome  the  need  of  the  party  subpoenaing  the 
documents.  To  the  contrary,  the  courts  have  repeatedly  asserted  that  the 
applicability  of  the  privilege  is  in  the  end  for  them  and  not  the  Executive 
to   decide.46 

41  Id.  at  169-70. 

42  37  U.S.  (12  Pet.)  524  (1838). 

43  "The  executive  power  is  vested  in  a  President;  and  as  far  as  his  powers  are  derived 
from  the  Constitution,  he  is  beyond  the  reach  of  any  other  department,  except  in  the  mode 
prescribed  by  the  Constitution  through  the  impeaching  power."     Id.  at  610. 

44  40  Op.  Att'y  Gen.  45  (1941).  See  text  accompanying  note  27,  supra.  Also  quoted 
in  1971  Hearings  573. 

45  The  first  case  cited,  Marbury  v.  Madison,  it  has  been  seen,  does  not  support  the 
claims  of  an  unreviewable  executive  discretion.  The  second  case,  Totten  v.  United  States, 
92  U.S.  105  (1875),  did  not  involve  executive  privilege  at  all,  but  rather  a  secret  contract 
between  President  Lincoln  and  a  spy.  The  court  refused  to  permit  a  suit  based  on  the 
contract   because  acknowledgement  of  the  contract  was   in   itself  a  breach    of   its   terms. 

In  the  Aaron  Burr  case,  President  Jefferson  eventually  complied  with  a  subpoena  to 
produce  a  letter  sent  to  him  and  left  it  to  the  court  to  suppress  those  parts  of  the  letter 
not  material  to  Burr's  defense.  In  his  opinion  in  the  Burr  case  Chief  Justice  Marshall 
recognized  a  limited  state  secrets  privilege,  but  he  emphasized  that  the  court  must  be  satisfied 
that  the  need  for  secrecy  outweighs  the  accused's  interest  in  having  access  to  the  document. 
United  States  v.  Burr,  25  F.  Cas.  30,  37  (1807). 

Of  the  remaining  federal  cases  cited  in  the  Jackson  letter,  all  but  one  involved  either 
the  Government's  right  to  protect  the  identity  of  informers  and  their  confidential  communi- 
cations, or  the  right  of  government  employees  to  refuse  to  disclose  information  pursuant 
to  a  regulation  specifically  authorized  by  Congress. 

Two  of  the  three  state  cases  cited  in  the  Attorney  General's  letter  refer  to  an  executive 
discretion  to  appear  or  furnish  papers  to  a  court.  But  these  same  cases  explicitly  subject 
this  discretion  to  judicial  review  and  recognize  the  legislature's  power  to  require  executive 
disclosure. 

46  Nixon  v.  Sirica,  487  F.2d  700,  713   (D.C.  Cir.  1973). 
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On  the  other  hand,  there  are  several  decisions  which  specifically  rec- 
ognize the  prerogative  of  the  courts  to  determine  the  parameters  of  execu- 
tive privilege.  In  United  States  v.  Reynolds*'  for  example,  the  widow 
of  a  civilian  killed  in  the  crash  of  an  Air  Force  plane  testing  secret  elec- 
tronic equipment,  sought  copies  of  the  Air  Force  investigative  reports, 
which  the  Secretary  of  the  Air  Force  claimed  were  privileged  documents. 
The  Supreme  Court  agreed  that  the  materials  were  privileged,  but  ex- 
pressly stated  that  it  was  the  responsibility  of  the  court  to  determine  the 
validity  of  the  claim.48 

Similarly,  in  Environmental  Protection  Agency  v.  Mink,4®  a  suit 
brought  by  members  of  Congress  under  the  Freedom  of  Information 
Act50  to  force  disclosure  of  various  documents  concerning  an  underground 
nuclear  test,  the  Supreme  Court  held  that  in  camera  inspection  was  not 
justified  if  the  government  satisfied  the  court  that  the  documents  were 
privileged  because  they  were  classified.51 

In  an  apparent  effort  to  reconcile  the  Supreme  Court's  interpretation 
of  the  Freedom  of   Information  Act  in  Aiink   with   the  necessity   for 

47  345  U.S.  1  (1953). 

48  The  Court  offered  the  following  guidelines   for  the  treatment  of   claims  of   privilege: 

In  each  case,  the  showing  of  necessity  which  is  made  will  determine  how  far 
the  court  should  probe  in  satisfying  itself  that  the  occasion  for  invoking  the  priv- 
ilege is  appropriate.  Where  there  is  a  strong  showing  of  necessity,  the  claim  of 
privilege  should  not  be  lightly  accepted,  but  even  the  most  compelling  necessity 
cannot  overcome  the  claim  of  privilege  if  the  court  is  ultimately  satisfied  that  mili- 
tary secrets  are  at  stake. 
Id.  at  6-11. 

49410  U.S.  73  (1973). 
505U.S.C.  §552  (1970). 

51  The  Court  based  its  opinion  on  the  express  language  of  subsection  (b)(1)  of  the  Act. 
It  also  held  that  documents  claimed  to  be  exempt  as  internal  memoranda  (under  subsection 
(b)  (5)  )  could  be  reviewed  in  camera.  In  an  earlier  case  the  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  had  ordered  in  camera  inspection  to  separate  privileged  and  non-priv- 
ileged material,  based  on  the  following  rationale: 

The  view  of  this  Court  is  determined  by  fundamental  legal  principles,  and  prin- 
cipally the  root  conception  of  the  rule  of  the  law  in  our  democratic  society.  An  es- 
sential ingredient  of  our  rule  of  law  is  the  authority  of  the  courts  to  determine 
whether  an  executive  official  or  agency  has  complied  with  the  Constitution  and  with 
the  mandates  of  Congress  which  define  and  limit  the  authority  of  the  executive. 
Any  claim  to  executive  absolutism  cannot  override  the  duty  of  the  court  to  assure 
that  an  official  has  not  exceeded  his  charter  or  flouted  the  legislative  will. 

Of  course  the  court  exercises  its  authority  with  due  deference  to  the  position  of 
the  executive.  It  will  take  into  account  all  proper  considerations,  including  the 
importance  of  maintaining  the  integrity  of  executive  decision-making  processes.  But 
no  executive  official  or  agency  can  be  given  absolute  authority  to  determine  what 
documents  in  his  possession  may  be  considered  by  the  court  in  its  task.  Otherwise 
the  head  of  an  executive  department  would  have  the  power  qn  his  own  say  so  to 
cover  up  all  evidence  of  fraud  and  corruption  when  a  federal  court  or  grand  jury 
was  investigating  malfeasance  in  office,  and  this  is  not  the  law. 
Committee  for  Nuclear  Responsibility,  Inc.  v.  Seaborg,  463  F.2d  788,  793-94  (D.C.  Cir. 
1971). 
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judicial  review  of  the  Executive's  use  of  privilege,  a  Court  of  Appeals 
ordered  a  two  step  procedure  in  Vaughn  v.  Rosen}2  The  suit  arose  out 
of  the  efforts  of  a  law  professor  to  obtain  reports  of  the  Bureau  of  Per- 
sonnel Management  of  the  Civil  Service  Commission.  The  Commission 
in  a  conclusory  affidavit  declared  that  the  documents  were  privileged  un- 
der various  exceptions  to  the  Freedom  of  Information  Act,  and  the  dis- 
trict court  entered  summary  judgment  for  the  defendant.  The  circuit 
court,  however,  held  that  conclusory  affidavits  were  insufficient  to  sustain 
the  assertion  and  required  that  the  Commission  set  forth  a  separate  basis 
in  fact  for  each  claim  of  privilege.  If  analysis  of  the  claims  of  privilege 
and  the  materials  offered  by  the  government  were  to  become  too  burden- 
some, the  district  court  could  appoint  a  special  master  to  assist  with  the 
procedure.  The  Vaughn  decision  reformulated,  in  the  context  of  the  Free- 
dom of  Information  Act,53  the  well  settled  principle  that  "judicial  control 
over  the  evidence  in  a  case  cannot  be  abdicated  to  the  caprice  of  executive 
officers."54 

C.     Separation  of  Powers 

Neither  historical  nor  judicial  precedent  supports  a  discretionary  exec- 
utive privilege,  but  it  is  nonetheless  important  to  confront  the  argument 
that  such  a  privilege  is  necessary  to  protect  the  power  of  the  Executive 
and  is  therefore  mandated  by  the  doctrine  of  separation  of  powers.  Con- 
trary to  the  view  of  some  recent  Presidents  and  their  legal  advisors,  our 
understanding  of  the  scheme  and  meaning  of  the  Constitution  suggests 
a  strict  limitation  of  the  privilege.  Three  distinct  facets  of  the  separation 
of  powers  are  involved,  none  of  which  supports  executive  discretion  with 
respect  to  Congressional  requests  for  information. 

1.     Congressional   Investigative  Power 

The  first  is  the  power  of  the  Congress  under  Article  I  of  the  Constitu- 
tion to  conduct  investigations.  Long  before  1789  it  was  perceived  that 
the  English  Parliament  would  be  a  mere  appendage  of  ministerial  govern- 
ment if  it  could  not  compel  executive  officers  to  explain  their  policies 
and  reveal  the  facts  on  which  those  policies  were  based.  Parliament 
did  not  merely  seek  explanations;  it  actively  inquired,  in  the  words  of 
Pitt  the  elder,  "into  every  step  of  public  management,  either  Abroad  or 

52  484  F.2d  820   (D.C.  Cir.  1973),  cert,  denied  42  U.S.L.W.  3523    (March  19,  1974). 

53  Judge  Wilkey  who  wrote  the  opinion  in  Vaughn  dissented  in  the  tapes  decision. 
According  to  Wilkey  Mink  and  Vaughn  were  merely  interpretations  of  the  Freedom  of 
Information  Act  and  did  not  involve  a  constitutional  privilege.  See  Nixon  v.  Sirica,  487  F.2d 
700,  794  (D.C.  Cir.  1973)    (Wilkey,  ].,  dissenting). 

«*  United  States  v.  Reynolds,  345  U.S.  1,  9-10  (1953). 
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at  Home,  in  order  to  see  that  nothing  has  been  done  amiss."55  From 
the  early  seventeenth  century  this  investigative  power  was  very  broad; 
in  each  instance  of  its  use  Parliament  itself  would  determine  the  scope 
of  its  inquiry.56 

Legislative  practice  in  the  American  colonies  followed  the  parliamen- 
tary model.57  Most  state  Constitutions  codified  the  legislative  power  to 
investigate  in  highly  specific  provisions.58  So  deeply  rooted  was  this  leg- 
islative right  of  access  to  executive  documents  that  the  Continental  Con- 
gress refused  to  create  a  Secretary  of  Foreign  Affairs  until  a  resolution 
was  adopted  that  "any  member  of  Congress  shall  have  access  [to  'all 
.  .  .  papers  of  his  office']:  provided  that  no  copy  shall  be  taken  of  matters 
of  a  secret  nature  without  the  special  leave  of  Congress."59 

While  there  is  no  express  mention  in  the  federal  constitution  of  a 
congressional  power  to  investigate  and  gain  access  to  the  documents  of 
executive  departments,  the  practice  was  so  well  established  by  1789  that 
such  a  power  was  assumed  to  be  a  fundamental  legislative  attribute.60 
In  one  of  its  first  enactments,  on  September  2,  1789,  Congress  spelled 
out  the  reach  of  this  implied  power  over  the  new  Treasury  Department 
by  passing  a  statute  which  remains  on  the  books  today: 

[It]  shall  be  the  duty  of  the  Secretary  of  the  Treasury  ...  to  make  re- 
ports, and  give  information  to  either  branch  of  the  legislature  in  person 

55Berger,  supra  note  33,  at  1058- 

56  Perhaps  the  most  dramatic  example  of  an  early  parliamentary  investigation  was  the 
inquiry  into  the  administration  of  Robert  Walpole  during  the  two  decades  prior  to  his 
fall  from  power  in  1742.  The  investigation  was  conducted  in  a  climate  of  international 
and  domestic  crisis  hardly  conducive  to  parliamentary  initiative.  As  Raoul  Berger  has  noted 
in  emphasizing  the  significance  of  this  inquiry  as  a  measure  of  Parliament's  historic  power 
to    investigate: 

The  times  were  stormy;  England  was  at  war  with  Spain;  the  opposition  rattled  the 
bones  of  disrupted  continental  alliances;  they  raised  the  dread  of  civil  war  and  they 
played  a  tattoo  on  the  multitudinous  dangers  that  would  flow  from  a  parliamentary 
inquiry.  But  to  no  avail.  Member  after  member  spoke  for  the  right  and  the  duty 
to  inquire  into  the  conduct  of  the  administration  and  its  ministers  "from  the  lowest 
to  the  highest. 
Id.  at  1057. 

5'  Examples  abound  of  investigations  by  colonial  assemblies  "into  the  conduct  of  other 
departments  of  government."  Id.  at  1058.  Typical  was  a  resolution  of  the  Pennsylvania 
Legislature  in  1770  "ordering]  the  assessors  and  collectors  of  Lancaster  County  to  appear 
before  the  audit  committee  and  to  bring  with  them  their  books  and  records  for  the  preceding 
ten  years."    Id.  at  1059. 

58  An  example  of  such  provisions  is  to  be  found  in  Article  X  of  the  Maryland  Constitu- 
tion of  1776,  which  gave  the  legislature  authority  to  "call  for  all  public  or  official  papers 
and  records,  and  send  for  persons,  whom  they  may  judge  necessary  in  the  course  of  inquiries 
concerning  affairs  related  to  the  public  interest."     Id.  at  1059. 

Mid. 

60  The  Supreme  Court  has  noted  that,  "The  power  of  inquiry — with  power  to  enforce 
it — is  an  essential  and  appropriate  auxiliary  to  the  legislative  function.     It  was  so  regarded 
and  employed  in  American  legislatures  before  the  Constitution  was  framed  and  ratified." 
McGrain  v.  Daugherty,  273  U.S.  135,  174-75  (1927). 
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or  in  writing  (as  he  may  be  required),  respecting  all  matters  referred  to 
him  by  the  Senate  or  House  of  Representatives,  or  which  shall  appertain 
to  his  office.  .  .  .fil 

This  statute  was  drafted  by  Treasury  Secretary  Alexander  Hamilton, 
hardly  an  advocate  of  limited  executive  powers.  Whether  or  not  he  an- 
ticipated that  its  "sweeping  mandate  .  .  .  wholly  without  limitation 
[would]  fasten  onto  every  conceivable  activity  of  the  Administration,"62 
he  could  not  have  been  blind  to  the  fact  that  the  statute  gave  the  Secre- 
tary no  discretion  to  withhold  information. 

During  the  first  half  of  the  nineteenth  century,  Congress  conducted 
continuous  investigations  into  the  expenditure  of  public  funds  in  virtually 
every  area  of  government  activity.  The  authority  underlying  these  in- 
vestigations was  derived  both  from  the  appropriations  clause  in  Article 
I  of  the  Constitution  and  from  Hamilton's  Treasury  Reporting  Act  of 
1789-63  Congressional  inquiries  into  the  Executive  were  in  fact  so  com- 
mon during  this  period  that  one  observer  has  commented  wryly  that 
"Committees  instituted  inquiries,  ran  the  eye  up  and  down  accounts, 
pointed  out  little  items,  snuffed  about  dark  corners,  peeped  behind  cur- 
tains and  under  beds  and  exploited  every  cupboard  of  the  Executive 
household."64 

An  instructive  definition  of  the  scope  of  this  investigating  power  is 
to  be  found  in  Watkins  v.  United  States,65  where  Chief  Justice  Warren 
said  in  1957: 

The  power  of  Congress  to  conduct  investigations  is  inherent  in  the  legis- 
lative process.  That  power  is  broad.  It  encompasses  inquiries  concern- 
ing the  administration  of  existing  laws  as  well  as  proposed  or  possibly 
needed  statutes.  It  includes  surveys  of  defects  in  our  social,  economic  or 
political  system  for  the  purpose  of  enabling  the  Congress  to  remedy 
them.  It  comprehends  probes  into  departments  of  the  Federal  Govern- 
ment to  expose  corruption,  inefficiency  or  waste.66 

61  Stat.  64-66  (1789),  now  5  U.S.C  §  242   (Supp.  V.  1959-63). 

62Berger,  supra  note  33,  at  1060,  quoting  L.  KoENING,  THE  INVISIBLE  PRESIDENCY 
58    (I960). 

63  The  tange  and  depth  of  inquiry  during  this  early  congressional  period  can  be  illustrated 
by  some  random  examples  of  House  investigations.  During  the  early  nineteenth  century, 
the  House  conducted  broad  inquiries  into  the  operations  of  the  Treasury  Department  (1800 
and  1824),  the  War  Department  (1809  and  1832),  government  employees  generally  (1818), 
the  Post  Office  (1820  and  1822),  the  Bank  of  the  United  States  (1832  and  1834),  the 
New  York  Customs  House  (1839),  the  conduct  of  Captain  J.D.  Elliott  commanding  a  naval 
squadron  in  the  Mediterranean  (1839),  the  Commissioner  of  Indian  Affairs  (1849),  and 
the  Secretary  of  the  Interior  (1850).     Berger,  supra  note  33,  at  1066,  fn.   109. 

64  Schwartz,  Executive  Privilege  and  Congressional  Investigatory  Power,  Al  CALIF.  L. 
Ref.  3,  23  (1959). 

65  354  U.S.  178  (1957). 
™Id.  at  187. 
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The  Watkins  case  is  especially  suggestive  because  it  is  chiefly  remem- 
bered, and  rightly,  as  a  decision  restricting  the  power  of  Congress,  and 
in  particular  the  House  Committee  on  Un-American  Activities.  Chief 
Justice  Warren  explicitly  stated  that 

[B]road  as  is  this  power  of  [Congressional]  inquiry,  it  is  not  unlimited. 
There  is  no  general  authority  to  expose  the  private  affairs  of  individuals 
without  justification  in  terms  of  the  functions  of  the  Congress.  .  .  .  Nor 
is  the  Congress  a  law  enforcement  or  trial  agency.  .  .  .  No  inquiry  is  an 
end  in  itself;  it  must  be  related  to,  and  in  furtherance  of,  a  legitimate 
task  of  the  Congress.  Investigations  conducted  solely  for  the  personal 
aggrandizement  of  the  investigators  or  to  "punish"  those  investigated 
are   indefensible.67 

This  is  the  sum  total  of  the  limitations  expressed  by  the  Chief  Jus- 
tice, and  it  is  apparent  that  they  do  not  lend  support  to  a  discretionary 
privilege  of  the  kind  recently  asserted  by  the  Executive.  Rather,  these 
limitations  are  designed  to  protect  the  rights  of  witnesses.  It  is  of  course 
true  that  Watkins  dealt  with  the  power  of  Congress  to  obtain  informa- 
tion from  a  private  individual,  and  it  therefore  would  be  disingenuous 
to  suppose  that  the  Court  was  thinking  of  such  recondite  matters  as  exec- 
utive privilege.  Nonetheless,  the  Court's  broad  appraisal  of  congressional 
power  is  consistent  with  history  and  with  earlier  judicial  pronouncements. 

2.     Presidential  Powers 

The  second  aspect  of  separation  of  powers  concerns  the  implications 
of  the  President's  power  under  Article  II  to  "take  care  that  the  laws 
be  faithfully  executed."  It  is  this  general  constitutional  provision  on 
which  chief  executives  and  their  attorneys  general  have  chiefly  relied  to 
buttress  their  claims  of  unlimited  discretionary  privilege  to  withhold  exec- 
utive documents  and  witnesses  from  the  Congress.  Ultimately  this  is 
a  claim  of  inherent  or  implied  power,  because  the  language  of  the  Consti- 
tution does  not  explicitly  authorize  any  such  broad  discretionary  withhold- 
ing. 

To  the  extent  that  the  executive  branch  has  an  implied  power  to 
maintain  confidentiality,  it  should  be  identical  to  the  authority  of  the 
judicial  and  legislative  branches  to  protect  their  internal  decisionmaking 
processes.  Certainly  no  branch  of  government  can  perform  its  assigned 
constitutional  function  unless  its  employees  freely  voice  opinions  without 
fear  of  external  scrutiny.  It  does  not  follow,  however,  that  the  executive 
power  to  maintain  secrecy  is  inherently  greater  than  that  of  the  two  other 
coordinate  branches  of  government,  nor  that  the  Executive  has  an  unre- 
el id. 
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viewable  discretion  to  withhold  information  from  Congress  in  order  to 
frustrate  the  legislative  power  of  investigation. 

The  Supreme  Court  has  in  the  past  considered  and  rejected  a  Presi- 
dent's claim  of  inherent  executive  power.  In  the  Steel  Seizure  Case68 
President  Truman  was  denied  the  authority  to  seize  steel  mills  during 
the  Korean  War  in  order  to  maintain  needed  production.  Justice  Black 
writing  for  the  Court  noted  that  "The  Founders  of  this  Nation  entrusted 
the  lawmaking  power  to  the  Congress  alone  in  both  good  and  bad 
times."69  In  a  similar  vein  Justice  Frankfurther's  concurring  opinion  re- 
called the  statement  by  Justice  Holmes  that  "The  duty  of  the  President  to 
see  that  the  laws  be  faithfully  executed  does  not  go  beyond  the  laws.  .  .  ."70 

It  is  unnecessary  to  accept  Justice  Black's  broad  assertions  about  the 
lack  of  presidential  power  to  reach  a  similar  conclusion.  In  a  separate 
analysis  in  the  same  case,  Justice  Jackson  distinguished  three  situations 
— those  in  which  the  President  acts  pursuant  to  an  express  or  implied 
authorization  of  Congress,  where  his  authority  is  at  a  maximum;  those 
in  which  Congress  is  silent,  where  the  President  can  rely  only  on  its 
own  powers,  and  frequently  the  result  is  uncertain;  and  those  in  which 
"the  President  takes  measures  incompatible  with  the  expressed  or  implied 
will  of  Congress."  In  the  latter  situation,  according  to  Justice  Jackson, 
and  at  least  two  other  Justices  in  the  Steel  Case,  the  President's  power 
"is  at  its  lowest  ebb."71 

The  case  of  executive  privilege  is  plainly  of  the  third  type.  While 
Congress  has  not  legislated  explicitly  on  the  privilege,  it  has  demonstrated 
its  intention  to  obtain  all  necessary  information  from  the  executive 
branch  in  statutes  going  back  to  the  Hamilton  Treasury  Reporting  Act. 
Hence,  even  employing  the  analysis  of  Justice  Jackson,  which  is  less  re- 
strictive of  executive  powers  than  is  the  opinion  of  Justice  Black,  the 
President  lacks  the  inherent  and  discretionary  power  of  the  sort  being 
claimed. 

Two  other  considerations,  one  textual  and  one  rooted  in  history,  sup- 
port this  conclusion.  The  only  reference  in  the  text  of  the  Constitution 
is  the  power  given  to  Congress  to  keep  and  publish  Journals,  except  "such 
parts  as  may  in  their  judgment  require  secrecy."72  The  only  reference 
in  the  text  to  making  information  available  to  another  branch  of  govern- 
ment is  the  duty  imposed  on  the  President  "from  time  to  time  to  give 

68  Youngstown  Sheet  &  Tube  Co.  v.  Sawyer,  343  U.S.  579  (1952). 

69  Id.  at  589. 
™  Id.  at  610. 
"  Id.  at  637. 

72  U.S.  Const,  art.  I,  §  5. 
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to  the  Congress  information  on  the  State  of  the  Union."73  While  noth- 
ing definitive  should  be  read  into  these  clauses,  their  presence  in  the  Con- 
stitution supports  legislative  access  to  executive  documents  rather  than 
executive  discretionary  authority. 

From  a  historical  perspective  it  should  be  noted  that  the  framers  of 
the  Constitution,  fresh  from  bouts  with  the  English  kings,  were  more 
concerned  about  the  dangers  of  presidential  than  congressional  domina- 
tion. Some  recent  writers  have  pointed  to  isolated  evidence  of  the  Fram- 
ers' fear  of  the  "despotic  tendencies  of  the  legislature,"  and  of  "legislative 
tyranny."74  Nevertheless,  the  historical  evidence  marshalled  by  Professor 
Berger  reveals  a  consensus  in  the  Constitutional  Convention  and  in  the 
early  histories  of  state  governments  that  "  'the  executive  magistracy'  was 
the  natural  enemy,  the  legislative  assembly  the  natural  friend  of  liberty. 

"75 

In  the  White  House  Tapes  Case  both  the  Special  Prosecutor  and  the 
President  sought  to  muster  historical  arguments.76  The  opponents  of  the 
discretionary  privilege  were  more  persuasive,  as  indicated  by  Judge  Sirica's 
opinion: 

A  search  of  the  Constitution  and  the  history  of  its  creation  reveals  a 
general  disfavor  of  government  privilege.  Early  in  the  Convention  of 
1787,  the  delegates  cautioned  each  other  concerning  the  dangers  of  lodg- 
ing immoderate  power  in  the  executive  department.  This  attitude  per- 
sisted throughout  the  Convention,  and  executive  powers  became  a  major 
topic  in  the  subsequent  ratification  debates.  The  Framers  regarded  the 
legislative  department  superior  in  power  and  importance  to  the  other 
two  .  .  .  .77 

Modern  history  suggests  that  the  precautions  taken  by  the  nation's 
founders  to  guard  against  executive  abuses  of  power  should  not  be  re- 
laxed today.78  Various  aspects  of  the  operation  of  the  modern  executive 
branch  serve  to  exacerbate  the  dangers  of  unchecked  executive  discretion. 

"  U.S.  Const,  art  II,  §  3. 

74  Kramer  &  Marcuse,  Executive  Privilege — A  Study  of  the  Period  1953-1960  (pt.  2) 
29  Geo.  Wash.  L.  Rev.  827,  905  (1961). 

75  Berger,  supra  note  33,  at  1070. 

76  See,  e.g.,  Memorandum  in  Support  of  Order  to  Produce  Documents  or  Objects  in 
Response  to  the  Subpoena  at  34-35,  In  re  Grand  Jury  Subpoena  Duces  Tecum  to  Nixon, 
360  F.  Supp.  .1  (1973);  Brief  of  Petitioner  at  10-27,  Nixon  v.  Sirica,  42  L.W.  2211  (D.C. 
Cir.  Oct.   12,  1973). 

77  In  re  Grand  Jury  Subpoena  Duces  Tecum  to  Nixon,  360  F.  Supp.  1,  4  (1973). 

,8An  experienced  foreign  observer,  Louis  Heren,  has  noted:  ".  .  .  the  main  difference  be- 
tween the  modern  American  President  and  a  medieval  monarch  is  that  there  has  been  a  steady 
increase  rather  than  diminution  of  his  power.  In  comparative  historical  terms  the  United 
States  has  been  moving  steadily  backward."  Quoted  in  Statement  by  Philip  B.  Kurland, 
1971  Hearings  538. 

Professor  Kurland  himself  prophesized,  without  enthusiasm,  that 
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Particularly  dangerous  has  been  the  vast  expansion  in  the  size  and 
role  of  the  White  House  staff,  and  the  recent  practice  of  assigning  one 
person  the  dual  role  of  cabinet  officer  and  presidential  advisor.  The  for- 
mer problem  is  partly  a  matter  of  numbers.  During  1971  Henry  Kis- 
singer directed  a  National  Security  Council  staff  of  more  than  140,  of 
whom  54  were  substantive  experts — a  long  way,  indeed,  from  the  small 
and  rather  clubby  retinue  of  earlier  presidents.79  This  situation  is  not,  of 
course,  solely  the  result  of  action  taken  by  the  Nixon  Administration; 
the  growth  of  the  White  House  has  been  steady  since  the  Roosevelt  years. 
As  a  result  of  this  growth,  the  denial  to  Congress  of  the  opportunity 
to  question  members  of  the  White  House  staff,  in  a  formal  way,  regard- 
ing their  activities,  knowledge,  or  opinions  becomes  increasingly  impor- 
tant. 

The  problem  of  multiple  executive  responsibilities  is  even  more  seri- 
ous. A  cabinet  member  who  is  called  to  testify  on  the  actions  of  his 
department  may  be  asked  questions  which  touch  upon  his  activities  as  ad- 
visor to  the  President.  Former  Assistant  Attorney  General  Roger  Cramton 
has  stated  that  while  the  first  "is  a  proper  inquiry,  the  latter  is  subject 
to  a  claim  of  executive  privilege."  He  acknowledges,  however,  that  "the 
matters  shade  into  one  another  and  the  distinction  is  difficult  to  maintain, 
especially  when  a  cabinet  member  is  housed  in  the  White  House  and 
has  a  separate  role  as  Counselor  to  the  President  on  specified  matters."80 

These  modern  developments  emphasize  the  intellectual  difficulty  of 
accepting  the  President  as  final  arbiter  of  the  privilege  issue.  It  is  the 
President  who  decides  the  size  of  the  White  House  staff,  the  allocation 
of  responsibilities  between  it  and  the  cabinet  departments,  and  whether 
or  not  to  fuse  in  one  individual  both  line  and  staff  assignments  that 
formerly  were  kept  distinct.  To  permit  the  President  also  to  determine, 
finally,  when  an  individual  may  be  immunized  from  legislative  questions 
or  a  document  sequestered  is  surely  to  defeat  the  goal  of  a  balanced 
federal  government. 

3.     Judicial  Power 

To  conclude  our  discussion  of  the  separation  of  powers,  it  is  necessary 
to  consider  the  proper  role  of  the  courts  in  resolving  the  problem  of 

We  will  continue  ...  to  see  the  President  wage  war  without  Congressional  declar- 
ation, to  see  executive  orders  substitute  for  legislation,  to  see  secret  executive  agree- 
ments substitute  for  treaties,  and  to  see  Presidential  decisions  not  to  carry  out  Con- 
gressional programs  under  the  label  of  "impoundment  of  funds." 
Id.  at  539-     But  see  Bishop,  The  Executive's  Right  of  Privacy:  An  Unresolved  Constitutional 
Question,  66  YALE  L.J.  476  (1957). 

79  Statement  of  Hon.  J.  W.  Fulbright,  1971  Hearings  21. 
86  Speech  by  Roger  C.  Cramton,  supra  note  32. 
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executive  privilege.  In  our  view,  if  an  issue  concerning  the  privilege 
cannot  be  negotiated,  it  should  be  resolved  by  the  Supreme  Court.81 
Neither  the  President  nor  the  Congress  should  be  the  judge  in  its  own 
cause.  Accordingly,  just  as  we  deny  the  right  of  the  President  to  deter- 
mine the  issue  definitively,  we  also  reject  the  assertion  by  Senator  Ervin, 
which  he  later  qualified,  that  a  congressional  committee  should  be  "the 
final  judge  on  whether  a  White  House  aide  could  refuse  to  answer  any 
of  the  committee's  questions."82 

The  courts  have  a  general  responsibility  to  decide  cases  that  involve 
disputes  over  the  allocation  of  power  between  the  political  branches  of 
the  federal  government.  The  Supreme  Court,  for  example,  in  the  mid- 
nineteenth  century  ruled  on  the  power  of  the  President  to  order  a  block- 
ade without  Congressional  approval,83  and  during  the  Korean  war  it  held 
that  the  President  lacked  the  power  to  seize  private  property  without 
Congressional  authority.84 

It  is  sometimes  suggested  that  executive  privilege  controversies  can 
best  be  resolved  by  the  accommodations  and  realities  of  the  political  pro- 
cess rather  than  by  formal  judicial  proceeding.  Admittedly  an  informal 
solution  permits  judicious  leaks  of  information  from  the  Executive  to  the 
Congress  that  cannot  be  provided  on  the  record,  and  encourages  the  fa- 
miliar meetings  between  congressmen  and  presidential  advisors  at  which 
presumably  valuable  data  is  exchanged.85  In  short,  the  political  give  and 
take  allows  flexibility  that  many  regard  as  desirable.  The  difficulties  with 
this  modus  operandi  include  the  tendency  of  such  a  surreptitious  and 
informal  means  of  communication  to  demean  the  governmental  process. 
Information  acquired  in  this  way  is  not  on  the  record,  and  therefore  is 
not  usable  in  any  stable  way  by  other  members  of  Congress  or  the  public. 
We  agree  with  Justice  Brandeis  that  "sunlight  is  said  to  be  the  best  of 
disinfectants;  electric  light  is  the  best  of  policemen."86  The  informal 
leak  and  the  Old  School  Tie  are  not  satisfactory  substitutes  for  open  testi- 
mony that  the  Executive  must  be  able  to  defend  publicly. 


81  There  are  technical  questions  to  be  faced  here — the  existence  of  a  case  or  controversy, 
of  proper  standing,  and  of  the  possibility  of  a  "political  question"  not  meet  for  judicial 
determination.     Analysis  of  these  questions  we  postpone  until  §  V  of  this  article. 

82  N.Y.  Times,  April  19,  1973  at  1,  col.  4. 

83  The  Brig  Amy  Warwick   (The  Prize  Cases),    67  U.S.   (2   Black)   635    (1863). 
8i  Youngstown  Sheet  &  Tube  Co.  v.  Sawyer,  343  U.S.  579  (1952). 

85  See,  e.g.,  Testimony  of  Hon.  Dean  Acheson,  former  Secretary  of  State,  1971  Hearings 
259-72. 

86  L.  Brandeis,  Other  People's  Money  and  How  the  Bankers  Use  It  92  (1914). 
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IV.     The  Proper  Scope  of  the  Privilege  Assertable 
By  The  Executive  Branch 

If  our  conclusion  is  correct  that  a  discretionary  executive  privilege 
is  untenable,  this  does  not  foreclose  the  question  whether  secrecy  can 
properly  be  maintained  by  the  executive  branch  in  the  three  types  of 
cases  where  a  privilege  has  most  often  been  asserted:  foreign  and  military 
affairs,  investigatory  files  and  litigation  materials,  and  advisory  communi- 
cations. 

A.     Foreign  and  Military  Affairs 

A  degree  of  executive  secrecy  is  probably  necessary  in  foreign  or  mili- 
tary affairs,  as  the  Supreme  Court  asserted  in  its  Curtiss-W  right  decision.87 
Nonetheless,  Congress  must  have  access  to  foreign  and  military  informa- 
tion if  it  is  to  exercise  its  express  constitutional  powers  under  Article 
I  to  advise  the  President  in  making  treaties,  to  declare  war,  and  to  appro- 
priate funds  for  raising  and  supporting  armies. 

Congress  has  already  exercised  its  constitutional  power  to  authorize 
limited  secrecy  in  the  conduct  of  foreign  and  military  affairs.  The  Free- 
dom of  Information  Act,  for  example,  incorporates  by  reference  the  pro- 
visions of  the  executive  order  on  classification  of  documents  in  exempt- 
ing from  its  mandate  matters  "specifically  required  by  Executive  order 
to  be  kept  secret  in  the  interest  of  national  defense  or  foreign  policy."88 
This  reference,  however,  does  not  mean  that  a  constitutional  authority 
to  classify  information  rests  with  the  President  alone.  The  Supreme 
Court  in  Environmental  Protection  Agency  v.  Mink,  while  upholding 
broad  exemption  from  the  Freedom  of  Information  Act  of  information 
classified  by  executive  order,  pointed  out  that  "Congress  could  certainly 
have  provided  that  the  Executive  Branch  adopt  new  procedures  [for  clas- 
sifying documents]  or  it  could  have  established  its  own  procedures.  .  .  ."89 

Congress,  therefore,  is  theoretically  an  active  partner  with  the  Presi- 
dent not  only  in  conducting  foreign  affairs,  but  also  in  maintaining  a 
system  of  confidentiality.  This  shared  constitutional  responsibility  was 
reflected  in  a  recent  recommendation  by  a  House  subcommittee  chaired 


87  United  States  v.  Curtiss-Wright  Export  Corp.,  299  U.S.  304  (1936). 

88  5  U.S.C.  §  552(b)(1)  (1970). 

89  Environmental  Protection  Agency  v.  Mink,  410  U.S.  73,  83  (1973). 

In  response  to  the  decision  in  Mink  restricting  the  availability  of  in  camera  inspection 
under  the  Freedom  of  Information  Act,  bills  were  introduced  in  1973  in  both  the  House, 
H.R.  5425,  and  Senate,  S.  1142,  which  would  require  that  in  all  cases  involving  contested 
information,  the  district  court's  examination  must  include  an  examination  in  camera  to  deter- 
mine the  validity  of  the  claimed  exemption.  See  Statement  of  Hon.  William  S.  Moorhead, 
1973  Hearings  180. 
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by  Congressman  William  Moorhead  urging  the  establishment  of  an  inde- 
pendent Classification  Review  Commission  to  be  composed  of  members 
appointed  both  by  Congress  and  by  the  Executive.  In  the  view  of  the 
committee  chairman,  the  Commission 

would  have  broad  regulatory  and  quasi-ad judicatory  authority  over  the 
.  .  .  classification  system.  [I]t  would  also  have  the  responsibility  of  set- 
tling disputes  between  Congress  and  the  Executive  over  access  to  both 
classified  and  unclassified  types  of  information  requested  by  Congress. 

90 

The  argument  is  often  made  that  substantial  breaches  in  security  might 
result  from  unimpeded  congressional  access  to  classified  information.  This 
argument  is  not  compelling.  In  the  first  place,  the  existing  statutory 
scheme  is  indicative  of  congressional  self-restraint  with  respect  to  execu- 
tive classification  practices.  Furthermore,  the  record  of  the  executive 
branch  itself  is  far  from  exemplary  in  managing  the  classification  system, 
which  is  often  put  to  political  use  to  manipulate  the  Congress  or  public 
opinion.91 

The  Pentagon  Papers  are  an  example  of  the  kind  of  information  re- 
lating to  national  defense  which  is  improperly  withheld  from  Congress 
under  a  spurious  claim  of  executive  privilege.  On  December  20,  1969, 
former  Defense  Secretary  Melvin  Laird  in  a  letter  to  Senate  Foreign  Re- 
lations Committee  Chairman  Fulbright  explained  that  the  documents 
could  not  be  made  available  to  the  Senate  because  they  contained  "an 
accumulation  of  data  of  the  most  delicate  sensitivity,  including  National 
Security  Council  papers  and  other  presidential  communications  which  have 
always  been  considered  privileged."92  As  Senator  Fulbright  responded, 
this  assertion  of  privilege  illuminated  Congress'  waning  foreign  policy  role- 

If  the  Senate  is  to  carry  out  effectively  its  Constitutional  responsibilities 
in  the  making  of  foreign  policy,   the  Committee  on  Foreign  Relations 

90  Operation  and  Reform  of  the  Classification  System  in  the  United  States,  A  Paper 
Delivered  by  Rep.  William  S.  Moorhead,  Chmn.,  Foreign  Operations  &  Gov't.  Info.  Subcomm., 
Comm.  on  Gov't.  Operations,  U.S.  House  of  Rep.,  at  Center  for  Internal.  Studies,  N.Y. 
Univ.  (Feb.  24,  1973). 

91  Congressman  Moorhead  summarizes  the  practice  well: 

On  the  one  hand,  the  full  power  of  the  government's  legal  system  is  exercised 
against  certain  newspapers  for  publishing  portions  of  the  "Pentagon  Papers"  and 
against  someone  like  Daniel  Ellsberg  for  his  alleged  role  in  their  being  made  pub- 
lic. This  is  contrasted  with  other  actions  by  top  executive  officials  who  utilize  the 
technique  of  "instant  declassification"  of  information  they  want  leaked.  .  .  .  Such 
executive  branch  "leaks"  may  be  planted  with  friendly  news  columnists.  Or,  the 
President  himself  may  exercise  his  prerogative  as  Commander-in-Chief  to  declassify 
certain  information  in  an  address  to  the  nation  or  in  a  message  to  Congress  seeking 
additional  funds  for  a  weapons  system. 
Id. 

92  1971  Hearings  37-38. 
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must  be  allowed  greater  access  to  background  information  which  is  avail- 
able only  within  the  Executive  Branch  than  has  been  the  case  over  the 
last  few  years.93 

In  summary,  there  is  probably  a  need  for  secrecy  in  foreign  and  mili- 
tary affairs.  This  means  that  information  properly  classified  pursuant 
to  statutory  authority  may  be  withheld  in  certain  circumstances  from  the 
general  public  and  provided  to  reliable  persons  within  the  government 
on  a  need  to  know  basis.  But  this  conclusion  provides  no  justification 
for  denying  Congress  the  foreign  and  military  information  it  requires 
in  order  to  fulfill  is  constitutional  responsibilities.  Accordingly,  Congress 
has  the  power  to  compel  production  of  such  information  by  statute  or 
congressional  resolution. 

B.     Investigatory  Files  and  Litigation  Materials. 

The  second  major  category  of  information  frequently  included  under 
the  umbrella  of  executive  privilege  is  information  which  the  government 
may  have  to  produce  in  court — principally  investigatory  files  and  other 
litigation  materials.  Roger  Cramton  recently  described  this  as  a  "widely 
accepted  legitimate  area  of  executive  privilege,"  agreeing  with  Attorney 
General  Jackson  that  disclosure  of  investigatory  files  would  prejudice  law 
enforcement,  impede  the  development  of  confidential  sources,  and  result 
in  injustice  to  innocent  individuals.94 

It  is  unnecessary  to  dispute  the  validity  of  these  conclusions  under 
certain  limited  circumstances  to  demonstrate  that  investigatory  and  litiga- 
tion files  need  not  be  protected  from  unwarranted  disclosure  to  Congress 
by  anything  so  grand  as  "an  executive  privilege.  The  government's  law 
enforcement  interest,  as  well  as  the  privacy  of  individuals  under  investiga- 
tion, are  amply  safeguarded  by  common  law  evidentiary  privileges,  by 
the  statutory  exemptions  from  the  Freedom  of  Information  Act,  and  by 
the  constitutional  protections  against  self-incrimination  and  denial  of  free 
speech  and  due  process.  Unlike  a  discretionary  executive  privilege,  these 
doctrines  assimilate  and  attempt  to  balance  competing  interests  in  disclo- 
sure which  are  frequently  advanced  by  private  litigants,  by  Congress  and 
by  the  public.  Furthermore,  it  would  be  difficult  to  imagine  a  greater 
inconsistency  in  the  law  than  permitting  a  private  litigant  to  compel  the 
disclosure  of  information  from  the  Executive  not  accessible  to  Congress. 
Yet  this  is  precisely  the  effect  of  extending  executive  privilege  into  the 
area  of  investigatory  files  and  litigation  materials. 

93  Id.  at  38.     See  also  Affidavit  of  Max  Frankel  in  New  York  Times  v.  United  States, 
403  U.S.  719  (1971). 

94  Speech  by  Roger  C.  Cramton,  supra  note  32. 
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The  hallmark  of  the  evidentiary  privileges  is  that  the  judiciary  and 
not  the  executive  determines  when  the  circumstances  are  appropriate  for 
a  governmental  claim  of  privilege.  To  invoke  the  court's  power  to  re- 
view such  a  claim,  a  private  litigant  need  only  show,  to  the  extent  re- 
quired by  the  Federal  Rules  of  Civil  and  Criminal  Procedure,  that  the 
information  he  is  seeking  to  discover  is  "relevant"  to  his  criminal  deiense 
or  civil  claim. 

If  the  information  is  demonstrably  relevant,  the  litigant  may  seek 
to  have  the  court  apply  the  following  general  rules  in  considering  the 
government's  claim.  First,  the  information  at  issue  must  be  submitted 
to  the  court  for  an  in  camera  (but  not  necessarily  ex  parte)  inspection 
to  determine  whether  it  is  properly  covered  by  the  privilege,  and  if  so 
whether  the  government's  interest  in  non-disclosure  outweighs  the  private 
litigant's  need  for  the  information  to  prove  his  case.  Where  classified 
information  is  not  involved,  the  courts  generally  reject  government  claims 
of  a  confidential  privilege  for  any  of  the  factual  content  of  investigatory 
reports.  Second,  if  the  information  is  not  privileged,  or  if  the  litigant's 
need  for  proof  is  greater  than  the  government's  interest  in  confidentiality, 
the  government  can  be  compelled  to  choose  between  losing  its  case  or 
dropping  its  prosecution  and  producing  the  relevant  documents  which 
it  claims  are  privileged.95 

The  Congress  has  demonstrated  a  sensitivity  to  the  Executive's  need 
for  confidentiality  in  this  area  by  enacting  exemptions  to  the  Freedom 
of  Information  Act  which  protect  both  "investigatory  files  compiled  for 
law  enforcement  purposes,"  and  "files  the  disclosure  of  which  would  con- 
stitute a  clearly  unwarranted  invasion  of  personal  privacy."96  It  is  signif- 
icant that  the  application  of  these  exemptions  in  cases  where  executive 
agencies  have  sought  to  invoke  them  has  been  made  by  judicial  interme- 
diaries. Moreover,  the  agencies  have  the  burden  of  proving  that  they  are 

95  The  efficiency  of  this  procedure  was  demonstrated  in  a  recent  district  court  decision, 
Center  on  Corporate  Responsibility,  Inc.  v.  Shultz,  42  U.S.L.W.  2314,  Civil  Action  No. 
846-73  (D.D.C.  Dec.  11,  1973).  The  plaintiff  in  that  action  sought  a  tax  refund  and 
a  ruling  that  it  was  entitled  to  a  charitable  income  tax  exemption.  The  Internal  Revenue 
Service  had  refused  to  grant  such  a  ruling  under  circumstances  which  suggested  the  possibility 
of  improper  political  influence.  The  plaintiff  through  discovery  sought  access  to  White 
House,  Treasury,  and  IRS  files  and  obtained  an  appropriate  discovery  order  from  the  court. 
Defendants  refused  to  comply  with  the  order,  making  instead  a  conclusory  and  unsubstan- 
tiated claim  of  executive  privilege,  whereupon  the  court  invoked  the  sanctions  of  Rule  37(b) 
(2)  (A)  of  the  Federal  Rules  of  Civil  Procedure  and  held  that  for  purposes  of  the  case, 
plaintiff's  allegations  would  be  accepted  as  established,  thereby  nullifying  the  validity  of 
the  Internal  Revenue  Service  Ruling. 

Such  a  procedure  is  an  appropriate  solution  for  the  usual  civil  case  in  which  the  govern- 
ment is  a  party  and  the  privilege  issue  arises  in  a  discovery  context.  It  is  of  little  utility,  how- 
ever, in  such  litigation  as  the  White  House  Tapes  Cases,  where  the  sole  issue  is  whether  the 
Executive  can  be  ordered  to  disclose  contested  documents  or  information. 

»6  Freedom  of  Information  Act,  5  U.S.C.  §  522(b)  (6),  (7)    (1970). 
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entitled  to  exemption  under  the  Act,  again  in  contrast  to  an  unreviewable 
claim  of  privilege  by  the  Executive.  The  Executive,  for  example,  often 
claims  that  investigatory  files  are  permanently  exempt  from  disclosure 
even  if  an  investigation  and  prosecution  have  been  completed — a  claim 
which  the  courts  have  rejected  with  equal  frequency.97 

Independent  of  these  evidentiary  privileges  and  exemptions  from  the 
Freedom  of  Information  Act,  there  are  a  variety  of  important  constitu- 
tional guidelines  for  the  conduct  of  legislative  inquiries.  These  guide- 
lines prescribe  limits  to  avenues  of  investigatory  inquiry,  consistent  with 
the  requirements  of  procedural  due  process  and  the  privilege  against  self- 
incrimination.  They  also  establish  an  absolute  bar  against  inquiries  into 
matters  of  belief  protected  by  the  First  Amendment.  As  applied  to  the 
use  of  investigatory  information  in  congressional  hearings,  these  princi- 
ples can  be  summarized  as  follows:98 

1.  Before  airing  defamatory,  adverse  or  prejudicial  information,  a 
committee  should  screen  such  material  in  executive  session  to  determine 
its  reliability. 

2.  An  individual  whom  information  tends  to  prejudice  should  be 
properly  notified  and  given  an  opportunity  to  appear  before  the  commit- 
tee in  executive  session.  He  should  be  allowed  to  call  supporting  wit- 
nesses if  he  so  requests,  and  to  produce  other  evidence  in  order  to  rebut 
the  prejudicial  information.  The  same  requirement  of  fair  notice  pertain- 
ing to  witnesses  at  public  hearings  should  apply,  including  a  ban  on  dis- 
closure of  the  names  of  witnesses  in  advance  of  their  appearance. 

3.  No  information  discussed  at  an  executive  session  should  be  dis- 
closed prior  to  public  session,  and  any  defendant  prejudiced  by  unauthor- 
ized disclosure  should  be  entitled  to  dismissal  of  the  indictment  against 
him. 

4.  If  adverse  testimony  is  given  in  public  session  after  the  commit- 
tee has  determined  in  executive  session  that  it  is  vital  to  an  investigation, 
any  person  about  whom  such  testimony  is  offered  should  be  afforded  an 
opportunity  to: 

(a)  Testify  or  offer  sworn  statements  in  his  behalf; 

(b)  subject  a  witness  offering  prejudicial  testimony  or  documents 
to  cross-examination;  and 

(c)  obtain  the  assistance  of  the  committee  in  compelling  the  attend- 

^  See,  e.g.,  Getman  v.  N.L.R.B.,  450  F.2d  670  (D.C.  Cir.  1971);  Wellford  v.  Hardin, 
444  F.2d  21  (4th  Cir.  1971);  Bristol-Myers  v.  F.T.C.,  424  F.2d  935  (D.C  Cir.  1970); 
M.  A.  Schapiro  &  Co.  v.  S.E.C.,  339  F.  Supp.  467  (D.D.C.  1972);  Cooney  v.  Sun  Ship- 
building &  Drydock  Co.,  288  F.  Supp.  708  (E.D.  Pa.  1968).  But  see  Weisberg  v.  Depart- 
ment of  Justice,  489  F.2d  1195  (D.C.  Cir.  1973)  petition  for  certiorari  pending,  42  U.S.L.W. 
3434  (Jan.  21,  1974). 

98  See  Policies  #  #  227-28,  Policy  Guide  of  the  American  Civil  Liberties  Union  (1973 
ed.). 
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ance  of  witnesses  and  the  production  of  documents  reasonably  necessary 
to  rebut  the  charges  against  him. 

These  constitutional  principles,  together  with  the  evidentiary  and  In- 
formation Act  privileges,  assure  the  protection  of  the  investigatory  process 
and  the  privacy  of  persons  under  investigation.  There  is  no  need  to 
import  an  "executive  privilege,"  whether  or  not  discretionary,  to  achieve 
the  same  ends. 

C.     Advice  Within  the  Executive  Branch 

The  remaining  claim  of  privilege  which  must  be  examined  relates 
to  the  power  to  withhold  communications  or  documents  that  relate  sole- 
ly to  internal  advice  within  the  executive  branch.  The  principal  reason 
for  recognizing  such  a  privilege  as  a  necessary  protection  for  the  process 
of  governmental  decision  making  is  the  undoubted  fact  that  persons  will 
tend  to  be  less  candid  in  exchanging  views  and  making  recommenda- 
tions if  they  know  or  fear  that  their  ideas  will  be  subject  to  later  exami- 
nation and  possible  public  criticism."  There  is  no  reason,  however,  that 
such  a  privilege  should  be  regarded  as  exclusively  "executive."  Insofar 
as  the  privilege  exists  at  all,  it  should  apply  equally  to  attempts  to  protect 
advice  that  law  clerks  or  legislative  assistants  provide  to  judges  or  mem- 
bers of  Congress.  The  principle  involved  is  the  necessity  to  protect  the 
delicate  internal  decision-making  process  of  each  branch  of  government. 

From  a  pragmatic  standpoint  there  seems  to  be  merit  in  conceding 
to  the  President  the  right  in  some  situations  to  withhold  advice,  pro- 
vided the  power  may  be  exercised  only  under  carefully  limited  circum- 
stances and  is  fully  reviewable.  The  development  of  public  policy  will 
arguably  be  inhibited  if  individuals  in  government  cannot  rely  on  the 
confidentiality  of  their  communicated  opinions.  A  tragic  example  of 
such  inhibition  was  the  stagnation  of  American  policy  toward  China  in 
the  wake  of  the  censorious  treatment  of  China  experts  in  the  State  De- 
partment after  the  Communist  regime  came  to  power  in  1949.  To  re- 
quire all  advice  to  be  subject  to  potentially  unfriendly  scrutiny  and  mis- 
interpretation would  probably  discourage  candor  and  innovative  ideas. 

A  second  reason  for  protecting  the  advice  that  flows  from  one  official 
to  another  is  based  on  the  realities  of  power  and  personal  vulnerability. 
As  stated  by  Professor  Bishop: 

It  is  one  thing  for  a  cabinet  officer  to  defend  a  decision  which,  however 
just,  offends  the  prejudices  of  a  powerful  Congressman  and,  very  prob- 
ably, a  highly  vocal  section  of  the  public;  it  is  quite  another  thing  for  a 

99  See  Testimony  of  Hon.  Dean  Acheson,  former  Secretary  of  State,  1971  Hearings  259- 
72, 
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middle-aged,    middle-ranking   civil    servant,    who    needs    his   job    to    do 


so. 


100 


In  many  cases,  though  not  all,  it  will  be  sufficient  if  the  bureaucrat's 
superior  appears  and  testifies  as  to  government  decisions  actually  made. 
Congress  should  usually  be  able  to  obtain  the  requisite  information  in 
this  fashion  without  injury  to  the  reputation,  sensibilities,  or  legal  rights 
of  a  lower  echelon  bureaucrat.  If  a  privilege  is  admitted  on  practical 
grounds  to  allow  executive  officers  to  decline  to  testify  at  the  discretion 
of  the  President,  it  should  apply  down  the  line  to  the  lesser  and  weaker 
members  of  the  bureaucracy. 

Assuming  the  existence  of  a  privilege,  it  is  important  to  determine 
its  scope  and  practical  application.  We  have  attempted,  therefore,  to 
formulate  a  workable  and  coherent  set  of  rules  for  applying  the  "advice 
privilege"  that  could  be  the  basis  for  legislation.101 

1.  No  witnesses  summoned  by  a  congressional  committee  may  re- 
fuse to  appear  on  the  ground  that  he  intends  to  invoke  the  privilege 
as  to  all  or  some  of  the  questions  that  may  be  asked.102 

It  has  been  suggested  that  certain  officers  in  the  executive  branch — 
notably  those  who  are  White  House  aides  to  the  President — may  decline 
altogether  to  appear.  This  argument  is  based  on  the  reasonable  view 
that  a  Chief  Executive  needs  some  intimate  advisors  with  whom  to  share 
private  counsel  entirely  uninhibited  by  the  risk  of  disclosure.103 

The  difficulty  is  that  we  are  no  longer  in  an  era  when  close  personal 
advisors  act  purely  in  a  counseling  capacity.  Not  only  do  some  individ- 
uals occupy  dual  positions  of  cabinet  members  and  advisors  to  the  Presi- 
dent, but  it  is  apparent  that  all  chief  White  House  aides  are  action  officers 
as  well  as  advisors.  Accordingly,  at  least  until  we  return  to  the  days 
of  a  few  personal  White  House  advisors,  if  a  presidential  assistant  is 
directed  not  to  testify,  he  should  make  himself  available  to  explain  the 
reasons  for  the  refusal.  Any  other  rule  opens  the  door  wide  to  unjustified 
and  even  arbitrary  assertions  of  privilege  and  to  the  denial  to  the  legisla- 
tive branch  of  information  it  rightfully  seeks  in  order  to  carry  out  its 
constitutional  responsibilities. 

2.  a.     The  advice  privilege  may  be  claimed  on  behalf  of  a  witness 

100  Bishop,  supra  note  78,  at  477-88. 

101  Compare  Report  of  Comm.  on  Civ.  Rts.  of  the  Assoc,  of  the  Bar  of  the  City  of 
N.Y.,  Executive  Privilege:  Analysis  and  Recommendations  for  Congressional  Legislation,  29 
The  Record  177-208  (1974). 

102  See  S.  Con.  Res.  30,  1973  Hearings  492-93. 

103  See  None  of  Your  Business:  Government  Secrecy  in  America  53-55  (N. 
Dorsen  &  S.  Giilers  eds.),  to  be  published  June  1974.  (remarks  by  Burke  Marshall). 

103  Cf.  Watkins  v.  United  States,  354  U.S.  178  (1957);  McGrain  v.  Daugherty,  273 
U.S.  133  (1927). 
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summoned  by  a  congressional  committee  only  at  the  personal  direction 
of  the  President. 

b.  This  privilege  may  be  asserted  only  with  respect  to  recom- 
mendations, advice,  and  suggestions  passed  on  to  members  of  the  execu- 
tive branch  for  consideration  in  the  formulation  of  policy. 

c.  A  witness  may  not  decline  to  answer  questions  about  policy 
decisions  that  he  personally  made  or  personally  implemented.  Whatever 
the  title  of  an  individual,  and  whether  or  not  he  is  called  an  "advisor," 
he  should  be  accountable  for  actions  that  he  took  in  the  name  of  the 
government  and  decisions  that  he  made  leading  to  action  on  the  parts 
of  others. 

d.  A  witness  may  not  decline  to  answer  questions  about  factual 
information  that  he  acquired  while  acting  in  an  official  capacity. 

The  separation  of  "fact"  from  "advice,"  while  sometimes  difficult,  is 
achievable.  Indeed,  executive  departments  are  often  required  by  the  courts 
to  make  this  separation  in  order  to  comply  with  requests  for  documents 
under  the  Freedom  of  Information  Act  and  in  other  litigation.  Without 
this  separation  an  advice  privilege  invites  abuse.  As  one  witness  pointed 
out  in  the  1971  Senate  hearings  on  executive  privilege,  the  protection 
of  "advice"  is  potentially  "a  most  mischievous  privilege:" 

Virtually  every  scrap  written  in  the  executive  branch  can,  if  desired,  be 
labeled  an  internal  working  paper.  Rarely  are  matters  neatly  labeled 
"facts,"  "opinions,"  or  "advice."  It  can  be  used  as  readily  to  shield 
opinion  corrupted  by  graft  and  disloyalty  as  to  protect  candor  and  honest 
judgment.  And  it  can  be  used  as  a  "back  door"  device  for  withholding 
state  secrets  and  investigative  reports  from  Congress.104 

Of  course,  if  facts  within  the  personal  knowledge  of  a  witness,  or 
information  relating  to  decisions  that  a  witness  personally  made  or  imple- 
mented, are  "inextricably  intertwined  with  policy-making  processes,"105 
secrecy  should  prevail.  But  if  the  separation  can  be  made,  Congress  is 
entitled  to  the  information  not  protected  by  executive  privilege. 

e.  Executive  privilege  cannot  be  claimed  as  to  material  relating 
to  a  President's  role  as  leader  of  his  political  party,  as  distinguished  from 
his  position  as  head  of  the  executive  branch  of  the  government. 

f.  If  the  President  or  some  other  official  has  already  made  state- 
ments about  the  matter  under  inquiry  by  the  Congress,  the  privilege  is 
waived  as  to  that  subject.  The  potential  net  effect  of  selectively  with- 
holding information  is  to  mislead  the  public  as  well  as  the  legislative 
branch. 

104  Testimony  of  Professor  Alvin  C.  Swan,  1971  Hearings  249. 

105  Environmental  Protection  Agency  v.  Mink,  410  U.S.  73,  92  (1973)  quoting  Mink  v. 
Environmental  Protection  Agency,  464  F.2d  742,  746  (D.C.  Cir.  1972). 
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3.  a.     Documents  may  be  withheld  from  Congress  or  a  committee 
of  Congress  only  on  the  personal  authorization  of  the  President. 

b.  The  privilege  should  extend  not  to  entire  documents  but  only 
to  those  portions  which  meet  the  criteria  justifying  an  exercise  of  the 
advice  privilege. 

In  the  Mink  case  the  Supreme  Court  declined  to  apply  this  discrimi- 
nating rule  with  regard  to  classified  documents  because  of  the  express  lan- 
guage of  the  Freedom  of  Information  Act.106  On  the  other  hand,  in 
the  Pentagon  Papers  case,107  where  a  constitutional  claim  against  prior 
restraints  was  presented,  the  Supreme  Court  held  that  the  first  amend- 
ment interests  at  stake  were  of  such  paramount  importance  that  it  de- 
clined to  excise  any  portions  of  the  documents.  It  would  probably  have 
been  permissible  for  the  President  to  have  ordered  purely  advisory  com- 
munications among  the  Pentagon  Papers  to  be  withheld  from  Congress 
if  he  had  complied,  as  he  should  have,  with  the  Senate  Foreign  Relations 
Committee's  earlier  request  for  the  documents  in  December  1969. 

Executive  privilege  is  inconsistent  with  constitutional  principles  un- 
derlying the  investigative  power  of  Congress  and  the  judicial  reviewing 
function  of  the  Supreme  Court.  The  executive  branch  is  therefore  on 
weak  ground  in  asserting  that  an  entire  document  may  be  withheld  solely 
because  a  portion  of  the  document  contains  "advice." 

4.  Whatever  the  effect  of  these  rules  in  other  circumstances,  there 
should  be  no  executive  privilege  when  the  Congress  has  already  acquired 
substantial  evidence  that  the  information  requested  concerns  criminal 
wrong-doing  by  executive  officials  or  presidential  aides.108  There  is  ob- 
viously an  overriding  policy  justification  for  this  position,  since  the  op- 
posite view  would  permit  criminal  conspiracies  at  the  seat  of  government 
to  be  shrouded  by  the  veil  of  an  advice  privilege.  While  the  risk  of 
abusive  congressional  inquiry  exists,  as  the  McCarthy  experience  demon- 
strates, the  requirement  of  "substantial  evidence"  of  criminal  wrong-doing 
should  guard  against  improper  use  of  the  investigative  power. 

In  two  1972  cases  the  Supreme  Court  underscored  its  impatience 
with  claims  of  constitutional  privilege,  based  on  the  separation  of  powers, 
that  shield  investigations  concerning  "possible  third  party  crime."109  In 
the  first  case,  the  Court  ruled  that  Senator  Mike  Gravel's  assistant  could 

106  Id.    See  text  accompanying  note  14,  supra. 

107  New  York  Times  v.  United  States,  403  U.S.  713  (1971). 

108  In  such  situations,  of  course,  individuals  summoned  before  Congress  are  entitled  to 
exercise  their  constitutional  rights  such  as  the  fifth  amendment  privilege  against  self-incrimi- 
nation. They  might  also,  for  example,  seek  to  suppress  wiretap  evidence  seized  in  violation 
of  their  fourth  amendment  rights. 

109  Gravel  v.  United  States,  408  U.S.  606  (1973);  United  States  v.  Brewster,  408  U.S. 
501    (1973). 
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be  compelled  to  testify  about  publication  of  the  Pentagon  Papers  which 
Senator  Gravel  had  read  on  the  Senate  floor.  Justice  White,  speaking 
for  himself  and  the  four  Nixon  appointees  to  the  Supreme  Court,  stated 
that  the  Senator  himself  could  be  interrogated  by  a  grand  jury  if  his 
sources  of  information  related  to  crime.  The  Constitution  "provides  no 
protection  for  criminal  conduct  threatening  the  security  of  the  person  or 
property  of  others."110 

The  second  Supreme  Court  case  involved  former  Senator  Daniel 
Brewster  of  Maryland,  who  was  prosecuted  for  having  received  a  bribe 
to  influence  his  action  on  postal  legislation.  A  lower  court  had  held 
that  such  an  indictment  was  invalid  because  it  put  into  question  Brew- 
ster's motives  for  legislative  action— a  subject  that  is  constitutionally  pro- 
tected. The  Court  ruled,  however,  that  "[tjaking  a  bribe  is,  obviously, 
no  part  of  the  legislative  process  or  function."111 

The  Gravel  and  Brewster  cases  are  powerful  precedents  because  the 
Supreme  Court  was  dealing  with  an  explicit  constitutional  immunity.  In 
setting  forth  the  privileges  of  Senators  and  Representatives,  article  I,  § 
6  of  the  Constitution  provides  that  "for  any  speech  or  debate  in  either 
House,  they  shall  not  be  questioned  in  any  other  Place."  There  is  no 
such  specific  immunity  based  on  executive  privilege.  It  is  therefore  all 
the  more  evident  that  the  privilege,  whatever  its  reach,  should  not  permit 
the  Executive  to  withhold  information  concerning  criminal  conduct. 

V.    Justiciability  and  Enforcement 

Judicial  resolution  of  disputes  concerning  executive  privilege  will  en- 
able these  issues  to  be  determined  in  a  manner  that  will  minimize  polit- 
ical considerations  and  establish  precedent  for  the  future.  It  is  necessary, 
therefore,  to  consider  the  context  in  which  an  issue  of  executive  privilege 
might  be  presented  to  the  courts,  the  attendant  problems  of  jurisdiction 
and  justiciability,  and  the  ways  in  which  a  court  might  enforce  a  decision 
on  the  merits. 

A  threshold  question  is  how  Congress  itself  might  make  a  determi- 
nation to  submit  the  dispute  to  the  courts.  Not  all  congressional  de- 
mands for  information  are  expressive  of  the  will  of  Congress,  or  even 
of  a  congressional  committee,  since  many  are  pressed  by  individual  mem- 
bers solely  for  private  political  reasons.  To  ensure  that  the  contested 
information  is  sought  pursuant  to  a  formal  legislative  inquiry  and  thereby 
to  prevent  unnecessary  confrontations,  some  checks  are  essential.  One 
possibility  would  be  a  requirement  that  a  legislative  committee  not  seek 

"0  Gravel  v.  United  States,  408  U.S.  606,  629  (1973). 
m  Uohed  States  v.  Brewster,  408  U.S.  501,  526  (1973). 
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judicial  review  of  the  Executive's  assertion  of  privilege  without  the  con- 
currence of  a  majority  of  that  committee's  members.  Since  a  committee's 
request  could  be  overruled  by  a  vote  of  the  full  legislative  body,  a  legis- 
lative resolution  supporting  judicial  review  would  present  the  clearest  in- 
dication of  congressional  will.112 

Once  a  decision  is  made  to  seek  a  judicial  resolution  of  the  contro- 
versy, the  party  bringing  suit  must  establish  that  its  claim  is  within  the 
jurisdiction  of  a  federal  court.  The  initial  requirement,  of  course,  is  the 
existence  of  an  Article  III  case  or  controversy.  Despite  the  apparent 
incongruity  of  a  suit  between  two  branches  of  the  federal  government, 
the  interests  of  the  parties  in  an  executive  privilege  dispute  are  adverse. 
One  authority  on  executive  privilege  has  properly  cited  the  Supreme 
Court's  decision  in  United  States  v.  I.C.C.113  in  pointing  out  the  adversity 
of  the  interests  involved  in  similar  disputes: 

[When}  the  disputants  are  Congress  and  the  executive  it  would  be  sheer 
conceptualism  to  regard  the  United  States  as  the  dominum  litis,  for  aside 
from  the  "people"  to  whom  an  appeal  on  this  issue  is  unfeasible  and  re- 
mote, there  exists  no  organ  or  body  but  the  courts  which  can  compel 
them  to  reconcile  their  differences.114 

In  addition  to  the  "case  or  controversy"  requirement,  Congress  must 
establish  that  the  federal  courts  have  subject  matter  jurisdiction  to  hear 
its  claim.  In  the  White  House  Tapes  Case,  Judge  Sirica  found  that  the 
federal  courts  have  jurisdiction  to  resolve  questions  of  executive  privi- 
lege within  the  context  of  a  subpoena  issued  by  the  Special  Prosecutor 
acting  with  the  authorization  of  a  grand  jury,115  but  held  that  no  such 
jurisdictional  basis  exists  for  a  civil  action  by  a  congressional  commit- 

112  A  bill  reflecting  this  approach  was  recently  introduced  by  Senator  Kennedy  to  author- 
ize any  Senate,  House  or  joint  committee  to  bring  suit  to  contest  claims  of  executive  privilege. 
The  bill  confers  jurisdiction  on  district  courts  to  hear  such  suits,  voidable  by  any  subsequent 
expression  of  a  contrary  congressional  intent: 

§   3103,  General 

(b)  A  civil  action  brought  by  a  joint  committee  of  Congress  or  a  committee  of 
either  House  of  Congress  shall  be  immediately  dismissed  with  prejudice  by  the 
district  court  if — 

(1)  in  the  case  of  a  civil  action  brought  by  a  joint  committee,  Congress  passes 
at  any  time  a  concurrent  resolution  stating  that  it  does  not  favor  the  bringing 
of  that  action;  or 

(2)  in  the  case  of  civil  action  brought  by  a  committee  of  either  House  of 
Congress,  that  House  of  Congress  passes  a  resolution  at  any  time  stating  that 
it  does  not  favor  bringing  that  action. 

S.  2073,  93rd  Cong.,  1st  Sess.  §  3103  (1973).    See  1973  Hearings  at  537. 

113  337  U.S.  426  (1949). 

114  fierger,  supra  note  33,  (pt.  2)  at  1287. 

115  In  re  Grand  Jury  Subpoena  Duces  Tecum  to  Nixon,  360  F.  Supp.  1  (D.D.C.  1973), 
aff'd  sub  nom.  Nixon  v.  Sirica,  42  U.S.L.W.  2211    (D.C.  Cir.  Oct.   12,   1973). 
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tee.116  As  we  have  seen,  the  Senate  Watergate  Committee's  suit  to  ob- 
tain the  tapes  asserted  four  bases  of  jurisdiction,  each  of  which  was  re- 
jected by  the  district  court.117 

Since  Congress  is  constitutonally  empowered  to  define  the  jurisdic- 
tion of  the  federal  courts,  the  congressional  response  to  this  rebuff  was 
S.  2641. 118  This  Act,  which  became  law  on  December  18,  1973  without 
presidential  signature,  confers  original  jurisdiction  on  the  District  of  Co- 
lumbia District  Court,  without  regard  to  the  sum  or  value  in  controversy, 
to  entertain  any  civil  action  brought  by  the  Committee  to  enforce  or 
secure  a  declaration  concerning  a  subpoena  or  order  seeking  relevant  in- 
formation, documents  or  tapes  from  any  members  of  the  executive 
branch.119 

By  drafting  S.  2641  narrowly  to  meet  the  immediate  exigencies  of 
the  Senate  Select  Committee  on  Campaign  Activities,  the  Senate  may 
have  ensured  its  prompt  passage,  but  it  did  little  to  solve  the  general 
problem  of  jurisdiction  to  entertain  questions  of  executive  privilege.  A 
bill  introduced  by  Senator  Kennedy  would,  if  enacted,  avoid  any  future 
question  of  a  federal  court's  jurisdiction  in  a  privilege  controversy.  The 
bill  provides  that: 

(a)  The  District  Court  for  the  District  of  Columbia  shall  have  origi- 
nal, exclusive  jurisdiction  of  any  civil  action  brought  by  either  House  of 
Congress,  a  joint  committee  of  Congress,  or  any  committee  of  either 
House  of  Congress  with  respect  to  any  claim  of  executive  privilege  as- 
serted before  either  such  House  or  any  such  joint  committee  or  commit- 
tee.120 

116  Senate  Select  Committee  v.  Nixon,  366  F.  Supp.  51  (D.D.C.  1973). 

H7  The  Committee  claimed  jurisdiction  under  28  U.S.C  §  1345,  28  U.S.C.  §  1361, 
28  U.S.C.  §  1331,  and  the  Administrative  Procedure  Act,  5  U.S.C.  §§  701-06.  See  note 
21,  supra. 

n8Pub.  L.  No.  93-190  (Dec.  18,  1973);  119  Cong.  Rec.  20130-31  (daily  ed.  Nov. 
9,    1973). 

n9  The  District  of  Columbia  District  Court  which  ultimately  considered  the  Committee's 
suit  under  the  new  jurisdictional  statute  found  that  the  Court  had  jurisdiction,  but  deter- 
mined that  the  Committee  was  not  entitled  to  the  tapes.  42  U.S.L.W.  2435  (D.C.  Cir. 
Feb.  8,  1974).  See  note  135,  infra.  A  more  drastic  method  of  getting  an  executive  privilege 
issue  before  the  courts  than  that  which  was  utilized  by  Congress  in  the  White  House  Tapes 
Case  would  be  "by  the  simple  and  forthright  process  of  causing  the  Sergeant  at  Arms  to 
seize  the  offender  and  clap  him  into  the  common  jail  of  the  District  of  Columbia  or  the 
guardroom  of  the  Capitol  police."  Bishop,  supra  note  78,  at  484  (1957).  The  prisoner's 
ensuing  petition  for  a  writ  of  habeas  corpus  would  then  present  an  unavoidable  occasion 
for  the  courts  to  decide  whether  the  executive  had  the  authority  to  withhold  the  information 
which  precipitated  the  dispute.  Before  imposing  legislative  punishment  the  Congress  would 
have  to  give  the  "offender"  due  process — notice  of  the  charge  and  an  opportunity  to  appear 
and  defend  against  it.  If  Congress  were  upheld,  the  "offender"  would  remain  in  custody 
until  he  testified,  or  procured  the  document  in  question,  or  until  the  end  of  the  session 
of   Congress. 

12°  S.  2073,  93rd  Cong.,  1st  Sess.,  §  1364.  See  1973  Hearings  at  534-35.  See  note 
112   supra. 
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Once  the  constitutional  and  statutory  prerequisites  to  jurisdiction  are 
satisfied,  several  further  hurdles  remain  before  a  decision  on  the  merits 
can  be  reached.  Principal  among  these  are  the  standing  of  Congress 
or  one  of  its  committees  to  invoke  the  judicial  process,  and  the  justiciabil- 
ity of  a  dispute  between  the  two  political  branches  of  government. 

Standing  should  not  be  difficult  to  satisfy,  even  in  the  absence  of  a 
statute.  In  Baker  v.  Carr121  the  Supreme  Court  stated  that  the  question 
turns  on  whether  the  party  has  alleged  "such  a  personal  stake  in  the  out- 
come of  the  controversy  as  to  assure  that  concrete  adverseness  which 
sharpens  the  presentation  of  issues  .  .  .  ,"122  Whenever  the  Executive 
withholds  information  essential  to  a  coordinate  branch  of  government, 
that  branch  is  hindered,  if  not  blocked,  in  the  performance  of  its  function. 
This  impairment  of  function  should  constitute  sufficient  "personal  stake" 
to  establish  the  standing  of  a  congressional  committee.123 

Any  uncertainty  as  to  standing  might  be  relieved  by  an  appropriate 
statute  specifically  conferring  standing  on  Congress  and  its  committees  to 
bring  suit.  Such  a  statute  is  exemplified  by  the  bill  proposed  by  Senator 
Kennedy  which  would  give  standing  to  "either  House  of  Congress,  a  joint 
committee  of  Congress,  or  any  committee  of  either  House  of  Congress" 
to  bring  suit  challenging  an  assertion  of  executive  privilege.124  An  even 
broader  statutory  standing  is  conferred  by  the  Freedom  of  Information 
Act,  which  permits  any  person  to  sue  the  federal  agency  denying  a  re- 
quest for  information.125 

The  final  barrier  to  judicial  resolution  of  the  privilege  issue  is  the 
possibility  that  the  matter  will  be  considered  a  political  question  and 


121  369  U.S.  186(1962). 

122  Id.  at  204.  This  test  is  applicable  when  the  plaintiff  does  not  rely  on  any  specific 
statute  authorizing  invocation  of  the  judicial  process.  Sierra  Club  v.  Morton,  405  U.S. 
727    (1972). 

123  A  recent  Second  Circuit  decision,  Holtzman  v.  Schlesinger,  484  F.2d  1307  (2d  Cir. 
1973),  reversing  361  F.  Supp.  554  (E.D.N.Y.  1973),  suggests  that  an  individual  member 
of  Congress,  suing  in  that  capacity  may  not  have  the  requisite  personal  stake  to  challenge 
executive  action  which  allegedly  infringes  upon  the  prerogatives  of  Congress.  In  Holtzman, 
a  congresswoman  challenged  the  President's  use  of  American  military  forces  in  Cambodia, 
which  she  claimed  usurped  the  war  making  power  granted  to  Congress  under  Article  I, 
§  8  of  the  Constitution.  The  district  court  held  that  she  had  standing:  The  court  of  appeals 
reversed,  finding  no  injury  to  the  plaintiff  in  her  role  of  congresswoman,  since  there 
had  been  no  interference  with  her  right  to  vote  or  participate  in  debate  on  the  Cambodia 
issue.  The  limitation  on  standing  which  Holtzman  reflects,  however,  should  not  prevent 
a  court  from  finding  that  a  congressional  committee  acting  in  its  official  capacity  has  standing 
to  obtain  judicial  review  of  the  propriety  of  the  executive's  refusal  to  comply  with  its  de- 
mand for  information. 

124  s.  2073,  93d  Cong,  1st  Sess.  §  1364  (1973). . 

125  5  U.S.C.  §  552(a)(3)  (1970).  While  the  Freedom  of  Information  Act  exempts  nine 
categories  of  information  from  disclosure,  subsection  (c)  of  the  Act  provides  that  it  is  not 
authority  to  withhold  information  from  Congress. 
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therefore  not  appropriate  for  judicial  determination.  The  doctrine  of  ex- 
ecutive privilege  as  presently  asserted  by  the  executive  branch  is  the  prod- 
uct of  repeated  and  often  sharp  clashes  between  the  two  political 
branches  of  the  government.  For  this  reason  it  may  initially  be  thought 
that  the  issue  is  incapable  of  judicial  resolution.  But  in  the  past  the 
courts  have  not  hesitated  to  intercede  in  legislative-executive  conflicts. 
This  intercession  is  best  demonstrated  by  the  series  of  decisions  in  which 
the  Supreme  Court  resolved  the  dispute  over  the  power  of  the  President 
to  remove  presidential  appointees  from  congressionally-created  commis- 
sions and  the  power  of  Congress  to  restrict  such  removals.1'6  In  so  doing 
the  Court  was  able  to  draw  a  line 

.  .  .  between  officials  who  were  part  of  the  Executive  establishment  and 
were  thus  removable  by  virtue  of  the  President's  constitutional  powers, 
and  those  who  are  members  of  a  body  "to  exercise  its  judgment  without 
the  leave  or  hindrance  of  any  other  official  or  any  department  of  the  govern- 
ment" ...  as  to  whom  a  power  of  removal  exists  only  if  Congress  may 
fairly  be  said  to  have  conferred  it.127 

In  Baker  v.  Carr,12s  the  Supreme  Court  provided  its  most  comprehen- 
sive analysis  of  the  political  question  doctrine.  A  Federal  court  may 
properly  refuse  to  entertain  only  those  controversies  (1)  which  the  Consti- 
tution explicitly  remits  to  another  branch  of  government  for  resolution 
or  where  judicial  resolution  would  reflect  a  lack  of  respect  for  the  powers 
of  a  coordinate  branch  of  government;  (2)  where  no  judicially  discover- 
able and  manageable  standards  are  available;  and  (3)  where  fashioning 
an  appropriate  remedy  is  inordinately  difficult.1-9 

The  Constitution  is  devoid  of  language  remitting  the  resolution  of 
executive  privilege  claims  to  another  branch  of  government,  and  it  has 
already  been  demonstrated  that  the  "unreviewable  discretion"  asserted  by 
the  Executive  is  itself  without  any  explicit  or  implied  foundation  in  the 
Constitution.  By  the  same  token  there  is  nothing  in  the  Constitution 
which  expressly  grants  to  Congress  an  absolute  right  to  information  or 


126  Wiener  v.  United  States,  357  U.S.  349  (1958);  Humphrey's  Executor  v.  United  States, 
295  U.S.  602  (1935);  Myers  v.  United  States,  272  U.S.  52  (1926). 

127  Wiener  v.  United  States,  357  U.S.  349,  353  (1958),  quoting  Humphrey's  Executor 
v.  United  States,  295  U.S.  602,  625-26  (1935). 

128369  U.S.  186  (1962). 

129  This  third  criterion  received  the  greatest  emphasis  in  Justice  Frankfurter's  dissenting 
opinion.  The  majority  opinion  actually  referred  to  several  other  factors  none  of  which 
would  be  relevant  to  an  executive  privilege  question,  including  the  potentiality  of  embarrass- 
ment for  multifarious  pronouncements  by  different  departments  on  one  question,  an  unusual 
need  for  unquestioning  adherence  to  a  political  decision  already  made,  and  the  impossibility 
of  deciding  without  an  initial  policy  determination  of  a  kind  clearly  requiring  non-judicial 
discretion.    Id.  at  266-330. 
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a  right  to  determine  what  information  the  President  may  treat  as  privi- 
leged. 

In  Powell  v.  AlcCor?nack,130  the  Supreme  Court  reviewed  the  action 
of  the  House  of  Representatives  in  expelling  Congressman  Adam  Clay- 
ton Powell,  Jr.  The  House  claimed  on  the  basis  of  "article  I,  §  5  of 
the  Constitution131  that  it  had  been  granted  the  explicit  and  exclusive 
right  to  determine  its  own  membership.  The  Court  was  unimpressed  by 
this  argument  and  took  the  position  that  it  had  to  decide  what  powers 
were  conferred  by  the  Constitution  before  determining  the  scope  of  judi- 
cial review. 

If  judicial  review  is  appropriate  despite  the  specific  constitutional  lan- 
guage granting  Congress  control  over  its  own  membership,  it  should  also 
be  appropriate  in  the  context  of  executive  privilege  where  there  is  no 
such  express  authority. 

Although  the  House  in  Powell  raised  the  argument  that  an  embar- 
rassing confrontation  would  be  created  by  a  decision  rejecting  the  claimed 
legislative  prerogative,  the  Court  pointed  out  that  on  occasion  the  judi- 
ciary is  required  to  "interpret  the  Constitution  in  a  manner  at  variance 
with  the  construction  given  the  document  by  another  branch."132  Simi- 
larly, the  District  of  Columbia  courts  in  resolving  the  question  of  grand 
jury  access  to  the  Nixon  tapes  stated  that  their  duty  was  to  determine 
the  applicability  of  executive  privilege  to  material  evidence  in  a  criminal 
investigation.133  If  judicial  resolution  of  an  executive-judicial  controversy 
is  proper,  a  decision  regarding  congressional  access  to  the  tapes  or  any 
other  executive  documents  or  information  would  certainly  create  no 
greater  confrontation.     - 

Having  the  power  to  decide  an  issue  of  executive  privilege,  the  courts 
do  not  lack  available  standards  for  review.  In  contrast  to  the  difficult 
problem  of  working  out  criteria  for  equal  representation  in  the  apportion- 
ment cases,  the  standards  for  deciding  the  scope  of  executive  privilege 
can  be  based  on  distinctions  no  more  difficult  to  make  than  those  outlined 
above,134  and  no  more  difficult  than  those  which  courts  are  accustomed 
to  make  in  resolving  problems  of  evidentiary  privilege.  For  example, 
in  analyzing  the  claim  of  an  absolute  privilege  in  the  White  House  Tapes 


130  395  U.S.  486  (1969). 

131  U.S.  Const,   art.   I,  §   5,  reads  in   pertinent  part:   "Each  House  shall  be  the  Judge 
of  the  .  .  .  Qualifications  of  its  own  Members.  .  .  .  Each  House  may  .  .  .  expel  a  Member." 

132  Powell  v.  McCormack,  395  U.S.  486,  549  (1969). 

133  Nixon  v.  Sirica,  42  U.S.L.W.  2211    (D.C.  Cir.  Oct.   12,   1973);  In  re   Grand  Jury 
Subpoena  Duces  Tecum  to  Nixon,  360  F.  Supp.  1  (D.D.C.  1973). 

134  Section  IV,  supra. 
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Case,  the  district  court  referred  to  prior  case  law  concerning  the  privilege 
or  secrecy  among  jurors.135 

Although  the  privilege  of  the  Executive  to  deny  documents  and  infor- 
mation to  Congress  has  arisen  in  a  context  different  from  that  in  which 
rules  of  privilege  have  generally  developed,  the  same  underlying  policies 
are  applicable.  The  benefits  and  injuries,  both  to  those  directly  involved 
and  to  the  general  public,  resulting  from  disclosure  must  be  assessed. 
If  the  courts  can  do  this  in  denning  the  scope  of  executive  privilege  with 
respect  to  evidence  requested  by  the  grand  jury,  they  should  also  be  able 
to  do  it  with  respect  to  the  information  sought  by  Congress. 

The  last  factor  to  be  considered  is  the  ability  of  the  court  to  shape 
an  "appropriate  mode  of  relief."  Reference  can  again  be  made  to  Baker 
v.  Can1™  and  the  willingness  of  the  Supreme  Court  to  reach  the  merits 
of  a  "political"  dispute.  The  Court  in  Baker  indicated  no  qualms  about 
remanding  the  case,  although  it  was  evident  that  a  decision  for  the  peti- 
tioners would  require  the  lower  court  to  order  and  supervise  a  plan  of 
reapportionment  involving  thirty-three  senate  districts  and  ninety-nine 
house  districts  in  the  State  of  Tennessee.137  In  a  similar  fashion,  the 
Court  in  Brown  v.  Board  of  Education™  remanded  the  case  to  the  district 
court  with  instructions  to  weigh  a  series  of  complex  factors  in  deciding 
whether  to  admit  the  plaintiffs  to  public  schools  on  a  racially  nondiscrim- 
inatory basis.  If  courts  are  able  to  respond  to  situations  such  as  these, 
they  have  no  justification  for  withdrawing  from  controversies  over  execu- 
tive privilege.  Appropriate  relief  would  not  be  extraordinary  and  could 
be  accomplished  either  by  an  order  to  produce139  or  a  ruling  that  the 
information  is  privileged. 

135  In  re  Grand  Jury  Subpoena  Duces  Tecum  to  Nixon,  360  F.  Supp.  1,  13  (D.D.C. 
1973),  citing  Clark  v.  United  States,  289  U.S.  1  (1933).  The  possible  interchangeability 
of  privilege  rules  is  further  suggested  by  the  fact  that  the  Clark  opinion  drew  an  analogy  from 
the  attorney-client  relationship. 

An  indication  that  the  same  considerations  traditionally  utilized  to  resolve  issues  of  con- 
tested evidence  are  appropriate  to  an  executive  privilege  question  is  suggested  by  Judge 
Gesell's  resolution  of  the  Senate  Committee's  suit  to  obtain  Watergate  related  tapes.  Judge 
Ge:ell  found  that  the  Committee  had  not  made  such  a  demonstration  of  need  as  would 
outweigh  the  Special  Prosecutor's  need  for  secrecy,  because  of  the  possibility  that  pre-trial 
publicity  might  preclude  the  possibility  of  a  fair  trial  for  defendants  in  Watergate  related 
trials.    42  U.S.L.W.  2435  (D.C.  Cir.  Feb.  8,  1974).    See  note  119,  supra. 

136  395  U.S.  486  (1969). 

137  For  an  account  of  all  the  litigation  and  a  description  of  the  plan  finally  approved, 
see  Baker  v.  Carr,  247  F.  Supp.  629  (M.D.  Tenn.  1965).  It  is  understandable  that  in 
such  a  task  the  lower  court  was.  willing  to  rely  upon  the  litigants  to  implement  or  suggest 
various  plans  and  retain  for  itself  the  power  to  approve  or  disapprove. 

"a  349  U.S.  294  (1955). 

139  Rather  than  an  absolute  order  to  produce,  the  court  might  require  delivery  of  the 
documents  to  the  court  for  an  in  camera  inspection,  as  in  In  re  Grand  Jury  Subpoena 
Duces  Tecum  to  Nixon,  360  F.  Supp.  1  (D.D.C.  1973). 
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A  collateral  consideration  in  terms  of  shaping  appropriate  relief  is 
the  enforcement  of  an  order  against  the  Executive,  should  production 
be  required.  In  the  White  House  Tapes  Case,  the  court  conceded  that 
it  lacked  the  physical  power  to  enforce  the  production  order,  but  it  con- 
sidered this  to  be  "immaterial  to  a  resolution  of  the  issues."140 

Regardless  of  its  physical  power  to  enforce  them,  the  Court  has  a  duty 
to  issue  appropriate  orders.  The  Court  cannot  say  that  the  Executive's 
persistence  in  withholding  the  tape  recordings  would  tarnish  its  reputa- 
tion, but  must  admit  that  it  would  tarnish  the  Court's  reputation  to  fail 
to  do  what  it  could  in  pursuit  of  justice.141 

Furthermore,  judicial  enforcement  of  an  order  resolving  an  executive 
privilege  dispute  would  not  create  other  dangers  against  which  the  Su- 
preme Court  fashioned  the  political  question  doctrine:  it  would  not  "risk 
embarrassment  of  our  government  abroad,  or  grave  disturbance  at  home," 
nor  would  it  embroil  the  courts  in  "overwhelmingly  party  or  intra-party 
contests."142  For  these  reasons,  we  do  not  believe  that  the  Executive 
would  refuse  to  comply  with  a  resolution  of  the  issue  by  the  judicial 
branch. 

Nor  do  we  mean  to  suggest  that  such  a  resolution  would  always  be 
against  the  asserted  interests  of  the  Executive.  An  absolute  congressional 
power  to  compel  information  should  not  be  substituted  for  an  absolute 
executive  power  to  withhold  it.  All  unlimited  power  is  inherently  dan- 
gerous, and  it  is  the  salutary  function  of  the  courts  to  circumscribe  the 
boundaries  of  the  executive  and  legislative  powers  so  that  neither  branch 
is  exalted  at  the  expense  of  the  other.  The  so-called  executive  privilege 
seems  preminently  an  issue  to  be  resolved  in  this  manner. 

140  In  re  Grand  Jury  Subpoena  Duces  Tecum  to  Nixon,  360  F.  Supp.  1,  9  (D.D.C.  1973). 

141  Id.  (footnote  omitted).  See  also  Powell  v.  McCormack,  395  U.S.  486,  549  n.86 
(1969)  ("it  is  an  inadmissible  suggestion  that  action  might  be  taken  in  disregard  of  a 
judicial  determination"). 

142  Baker  v.  Carr,  369  U.S.   186,  324  (Frankfurter,  J.,  dissenting). 
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Senator  Abourezk.  The  hearings  are  in  recess. 

[Whereupon,  at  12  :11  p.m.,  the  subcommittee  recessed,  to  reconvene 
at  10  a.m.,  Friday,  March  12, 1976.] 


CONGRESSIONAL    ACCESS    TO    AND    CONTROL    AND 
RELEASE  OF  SENSITIVE  GOVERNMENT  INFORMATION 


FRIDAY,  MARCH  12,  1976 

U.S.  Senate, 
Subcommittee  ox  Separation  of  Powers, 

Committee  ox  the  Judiciary, 

~\ Vas h ing ton,  B.C. 
The  subcommittee  met,  pursuant  to  notice,  at  10  :12  a.m..  in  room 
2228,  Dirksen  Senate  Office  Building,  Senator  Charles  McC.  Mathias, 
Jr.,  presiding. 

Present :  Senator  Mathias. 

Also  present :  Irene  R.  Margolis,  chief  counsel  and  staff  director 
and  Prof.  Philip  B.  Kurland.  University  of  Chicago  Law  School,  chief 
consulant. 

OPENING  STATEMENT  OF  SENATOR  MATHIAS 

Senator  Mathias.  The  subcommittee  will  come  to  order.  Our  first 
witness  is  our  distinguished  colleague  from  the  other  body,  Represent- 
ative John  Moss,  who  has  over  a  long  period  of  time  had  a  consistent 
and  persistent  interest  in  the  question  of  access  to  and  control  of  and 
release  of  such  Government  information.  We  in  the  Congress  have 
been  accused  of  having  a  short  span  of  attention.  I  suspect  that  we 
ought  to  plead  guilty  to  that  charge.  But  Congressman  Moss  is  one 
who  can  be  exempted  from  the  guilty  plea.  He  has  had  an  extremely 
long  and  consistent  interest  in  this  question.  I  might  say  before  Con- 
gressman Moss  begins,  we  are  continuing  hearings  that  began  yester- 
day to  examine  congressional  access  to,  and  control  and  release  of, 
sensitive  Government  information.  This  examination  focuses  on  two 
areas:  Congressional  power  to  demand  and  secure  information  in  the 
face  of  executive  branch  resistance  and  congressional  power  to  dispose 
of  sensitive  Government  information. 

There  are  interesting  differences  of  opinion  between  the  two  Houses 
as  to  how  this  problem  should  be  approached. 

TVe  are  inquiring  now  into  this  problem  because  of  the  increasing 
frequency  of  confrontations  between  the  executive  and  legislative 
branches.  These  confrontations  arise  out  of  the  Congress'  need  for 
information  in  the  legislative  process  and  the  President's  withholding 
of  information  either  because  of  an  illegitimate  desire  not  to  expose 
the  basis  and  motivation  of  executive  action,  or  because  of  a  proper 
claim  of  privilege. 

It  cannot  be  denied  that  part  of  the  responsibility  for  the  present 
crisis  lies  with  the  Congress.  For  40  years  the  Congress  has  acted  as 
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a  passive  receiver  of  policy  when  it  should  properly  have  taken  the 
initiative.  Its  acquiescence  in  improper  claims  of  power  by  the  execu- 
tive branch  has  come  back  to  haunt  it.  To  wrest  power  from  an  execu- 
tive that  has  grown  accustomed  to  it  cannot  be  casually  accomplished. 

The  Congress,  however,  will  never  fulfill  the  promise  of  the  Framers 
as  the  first  branch  of  Government  if  it  is  unable  to  perform  vigorously 
its  legislative  and  informing  functions.  In  order  to  meet  these  obliga- 
tions Congress  must  be  able  to  call  upon  the  executive  branch  and  the 
independent  agencies,  the  progeny  of  the  Congress,  for  information 
that  will  enlighten  the  Congress  about  both  the  problem  areas  where 
legislation  is  needed  and  the  effectiveness  of  existing  legislative  pro- 
grams. If  there  is  a  continued  refusal  to  respond  to  requests  for  in- 
formation, the  legislative  process  will  be  crippled. 

Among  the  legislative  attempts  to  bridge  this  information  gap  is 
S.  205.  a  bill  which  I  sponsored.  It  would  impose  upon  the  Federal 
agencies  the  duty  to  keep  the  standing  committees  of  the  Congress 
fully  and  currently  informed  with  respect  to  all  matters  relating  to 
that  agency.  This  is  one  vital  procedure  which  Congress  needs  to  keep 
itself  informed  of  the  issues.  This  is  not  to  let  us  passively  come  and 
ask  them  for  information  but  to  impose  on  them  the  duty  to  tell  the 
Congress  what  we  need  to  know. 

In  our  hearings  today  we  intend  to  investigate  the  constitutional 
scope  of  Congress'  power  to  compel  information  from  the  executive, 
the  scope  and  nature  of  executive  privilege,  and  the  power  or  duty  of 
Congress  to  disclose  sensitive  Government  information. 

Congressman  Moss,  we  are  grateful  to  you  for  being  here  today  and 
for  the  wide  attention  span  you  have  devoted  to  this  subject. 

TESTIMONY  OF  HON.  JOHN  E.  MOSS,  A  REPRESENTATIVE  IN 
CONGRESS  FROM   THE  STATE   OF   CALIFORNIA 

Mr.  Moss.  I  thank  you  for  the  remarks  and  I  certainly  concur  in 
the  observations  made  by  you  as  to  the  importance  of  this  subject.  You 
have  correctly  characterized  it  as  one  which  has  been  with  us  in  the 
most  aggravated  fashion  for  the  last  four  decades. 

It  is  unfortunate  that  at  the  time  of  the  Great  Depression  the  Con- 
gress felt  it  was  incapable  of  acting  without  a  strong  Executive  and 
a  strong  Executive  we  got.  Then  in  the  process  of  a  series  of  wars, 
we  have  seen  the  Executive  take  ever  more  power  unto  himself  and 
treat  the  Congress  as  a  less  than  equal  branch  of  the  Government. 

I  think  it  is  particularly  appropriate  that  the  hearings  on  congres- 
sional access  to  information  be  held  by  the  Subcommittee  on  Separa- 
tion of  Powers.  It  has  become  fashionable  for  representatives  of  the 
executive  branch  to  refuse  information  to  the  Congress  on  the  basis 
of  the  so-called  doctrine  of  separation  of  powers. 

The  argument  goes  something  like  this : 

A.  The  President  is  charged  to  administer  the  laws  passed  by  Con- 


gress 


B.  Release  of  information  related  to  the  administration  of  those  laws 
might  jeopardize  the  effectiveness  of  such  administration. 

C.  Therefore,  withholding  of  information  from  Congress— although 
it  wrote  the  law — is  justified. 

The  executive  branch  is  arguing  that  while  it  is  an  agent  ot  the 
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Congress  for  purposes  of  administering  the  law,  it  must  be  trusted  to 
administer  the  laws  without  review  by  Congress. 

But  if  Congress  does  not  obtain  the  information  necessary  to  judge 
the  stewardship  of  the  Executive,  a  President  or  his  officers  may  or 
may  not  follow  the  law.  This  would  give  the  Executive  unbridled 
discretion. 

In  the  words  of  Lord  Coke  in  1621,  this  makes  the  Executive  a 
"judge  in  his  own  cause."  This  was  rejected  in  English  law  and  by  the 
Framers  of  our  Constitution. 

Senator  Mathias.  Your  reference  to  Lord  Coke  prompts  the  thought 
that  we  chauvinistically  view  the  Constitution  as  a  uniquely  Ameri- 
can document.  But  really  it  is  the  distillation  of  the  wisdom  of  cen- 
turies of  experience  with  government.  These  men  who  wrote  the 
Constitution  just  did  not  dream  it  up  as  some  wild  new  experiment. 
They  were  knowledgeable,  educated,  experienced  men,  and  they  drew 
upon  the  experience  of  mankind  in  all  the  generations  that  preceded 
them. 

This  is  one  example  that  they  recognized  what  happens. 

Mr.  Moss.  Indeed,  they  rejected  the  doctrine  which  was  enunciated 
in  the  deposition  given  before  another  committee  of  this  body  that  the 
President  of  the  United  States  has  sovereign  powers. 

Senator  Mathias.  To  me  that  was  one  of  the  most  shocking  state- 
ments ever  made  by  a  political  figure  on  the  American  scene.  Who  is 
the  sovereign  in  this  country?  The  President?  Certainly  not.  It  is  the 
people  who  are  the  sovereign.  Sovereign  powers  are  divided  in  this 
country  by  the  doctrine  of  separation  of  powers. 

Mr.  Moss.  The  men  who  wrote  that  Constitution  knew  so  well  the 
danger  of  an  all  powerful  sovereign.  They  did  not  trust  him,  they  did 
not  want  him. 

Senator  Mathias.  And  we  don't  have  him. 

Mr.  Moss.  Unless  we  in  the  Congress  by  a  slow  erosion  of  our 
powers,  permit  him  to  emerge.  That  danger  is  very  real. 

Senator  Mathias.  I  think  that  we  in  the  Congress — and  I  would 
hope  the  President  and  all  the  candidates  for  the  Presidency — should 
publicly  and  promptly  denounce  any  kind  of  doctrine  of  the  sort  that 
has  been  enunciated  by  Mr.  Nixon. 

Mr.  Moss.  Mr.  Chairman.  I  join  with  you  in  that  hope  and  would 
be  pleased  to  join  with  you  in  an  effort  to  acquaint  each  of  the  candi- 
dates with  our  convictions. 

Senator  Mathias.  I  think  the  "Today  Show"  and  "Face  the  Nation" 
and  "Meet  the  Press''  and  all  the  rest  ought  to  make  one  of  the  first 
questions  that  they  ask  any  Presidential  candidate,  "Do  you  believe 
this  kind  of  hokum  ?" 

It  is  time  to  get  it  out  of  our  system  once  and  for  all.  I  thought  it 
was  out  with  Watergate  but  here  it  is  bobbing  up  again. 

Mr.  Moss.  It  is  a  very  alien  doctrine  and  one  we  should  not  permit. 

The  doctrine  of  separation  of  powers  and  the  doctrine  of  checks  and 
balances  requires  that  the  legislative  branch  have  free  and  complete 
access  to  information.  The  father  of  separation  of  powers  doctrine, 
Montesquieu,  stated  unequivocally  that  the  legislature  "has  a  right  and 
ought  to  have  the  means  of  examining  in  what  manner  its  laws  have 
been  executed." 
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In  analyzing  Montesquieu's  work,  Justice  Holmes  argued  that  it  is 
"a  basic  value  in  the  separation  of  powers  that  ultimate  surveillance 
should  rest  in  the  legislature." 

Any  other  interpretation  of  the  division  of  labor  established  by  the 
Constitution  would  destroy  the  system  of  checks  and  balances  estab- 
lished by  that  document.  As  Madison  wrote  in  the  Federalist  papers, 
"The  constant  aim  is  to  divide  and  arrange  the  several  offices  in  such  a 
manner  as  that  each  may  be  a  check  on  the  other  .  .  ."  If  the  execu- 
tive branch  can  refuse  to  furnish  information  to  other  coordinate 
branches,  the  substantive  powers  vested  in  the  legislative  and  judicial 
branches  to  check  executive  abuse  of  power  would  become  meaningless. 
It  is  for  these  reasons  that  the  Supreme  Court  has  so  staunchly  de- 
fended the  power  of  the  people's  representatives  to  inquire.  In  the  lead- 
ing case  of  McGrain  v.  Daugherty  the  Court  stated  that  "the  power  of 
inquiry — with  process  to  enforce  it — is  an  essential  *  *  *  auxiliary  to 
the  legislative  function." 

In  Watkins  v.  United  States  the  Court  said : 

"The  power  of  the  Congress  to  conduct  investigations  is  inherent 
in  the  legislative  process.  That  power  is  broad.  It  encompasses  in- 
quiries concerning  the  administration  of  existing  laws  as  well  as  pro- 
posed or  possibly  needed  statutes.  It  includes  surveys  of  defects  in  our 
social,  economic,  or  political  system  for  the  purpose  of  enabling  the 
Congress  to  remedy  them.  It  comprehends  probes  into  departments 
of  the  Federal  Government  to  expose  corruption,  inefficiency,  or 
waste." 

In  the  most  recent  case,  Eastland  v.  United  States  Servicemen's 
Funds,  the  Court  stated  unequivocally  that  "the  power  to  investigate 
is  inherent  in  the  power  to  make  laws  .  .  ." 

It  is  for  these  same  reasons  that  I  believe  Congress  must  fully  and 
responsibly  exercise  its  power  to  inquire.  One  need  only  review  the 
recent  history  of  this  Nation's  involvement  in  Vietnam  to  realize  the 
grave  consequences  of  limitations  on  information.  The  Congress  and 
the  Nation  committed  both  the  young  men  of  this  Nation  and  the 
country's  treasure  to  this  quintessentially  Presidential  war. 

I  can  only  hope  that  the  Congress  and  the  people  would  have  acted 
very  differently  if  they  had  known  of  the  secret  bombing  of  Cam- 
bodia, the  circumstances  surrounding  the  Gulf  of  Tonkin  incident — 
this  Member  would  certainly  have  acted  differently  had  he  known  the 
real  circumstances  surrounding  the  Gulf  of  Tonkin  incident — and  the 
real  effectiveness  of  the  U.S.  pacification  program. 

If  such  tragedies  are  to  be  avoided  in  the  future,  Congress  must  seek 
and  obtain  information  relating  to  the  legislation  it  has  passed  and 
the  money  it  has  appropriated.  It  is  important  to  realize,  however,  that 
it  is  in  the  nature  of  power  that  the  executive  at  times  will  seek  to 
withhold  information  from  Congress. 

As  our  Vietnam  experience  clearly  indicates,  certain  decisions  flow 
from  certain  types  of  information.  If  the  executive  branch  wants  to 
make  a  decision  alone,  there  will  be  an  attempt  to  limit  congressional 
access  to  information  which  does  not  support  that  decision.  This  issue 
will  not  go  away.  Congress  must  be  vigilant  because  Presidents  of 
either  party  will  invent  doctrines  to  insure  that  their  view  of  the 
public  good  is  public  policy. 
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Let  me  illustrate  the  ways  in  which  the  executive  seeks  to  limit  con- 
gressional access  to  information  and  limit  Congress'  power  to  act  in  the 
public  interest. 

The  executive  branch  has  recently  employed  a  sophisticated  doctrine 
which  would  give  that  branch  the  power  to  manage  information.  This 
doctrine  is  based  on  the  confidentiality  provisions  contained  in  hun- 
dreds of  statutes.  It  asserts  that  Congress  has,  by  enacting  these 
statutes,  abandoned  its  power  to  inquire. 

In  two  recent  cases  involving  the  Subcommittee  on  Oversight  and 
Investigations  of  the  Committee  on  Interstate  Commerce  of  the  House, 
however,  this  new  doctrine  has  been  confronted  and  defeated.  In  the 
case  of  Health,  Education,  and  Welfare  Secretary  Mathews,  the  issue 
was  congressional  access  to  HEW  reports  on  the  stewardship  of  a  pri- 
vate organization  which  had  been  authorized  by  HEW  to  certify  health 
facilities  as  meeting  minimum  medicaid  and  medicare  standards. 

Citing  a  provision  of  the  Social  Security  Act  as  authority  for  with- 
holding information  which  indicated  that  both  HEW  and  the  private 
organizations  were  less  than  aggressive  in  insuring  that  billions  in  pub- 
lic moneys  were  properly  being  spent,  Secretary  Mathews  initially  re- 
fused a  congressional  subpena. 

The  Secretary  relied  on  a  parenthetical  line  in  42  U.S.C.  1395  BB 
which  noted  that  the  Secretary  would  receive  documents  "on  a  confi- 
dential basis."  Nowhere  was  Congress  mentioned.  But  based  upon  these 
four  wrords  the  Secretary  would  repeal  hundreds  of  years  of  parlia- 
mentary and  congressional  history  as  well  as  the  Constitution. 

Ultimately  the  Secretary  capitulated.  I  expect  a  number  of  changes 
in  this  program  to  result  from  analysis  of  this  data. 

Secretary  of  Commerce  Rogers  Morton  similarly  invoked  a  confi- 
dentiahty  statute  to  stave  off  a  subcommittee  subpena  relating  to  Arab 
boycott  data.  In  this  case,  the  Secretary  relied  on  section  7(c)  of  the 
Export  Administration  Act  to  support  his  assertion  of  privilege. 

Again  this  statute  contained  no  reference  to  the  Congress  and  gave 
to  the  Congress'  agent  the  authority  to  release  such  information  as 
the  public.  Upon  this  provision  the  Secretary  and  the  Attorney  Gen- 
eral attempted  to  bootstrap  a  claim  of  privilege  against  the  source  of 
that  law— a  clearly  absurd  and  unconstitutional  result. 

As  the  contempt  citation  came  closer  and  closer,  more  and  more 
changes  in  the  program  were  suggested  by  the  executive.  Ultimately 
Morton  too  turned  over  the  subpenaed  data.  Preliminary  analysis  of 
this  information  by  the  staff  indicates  that  the  executive  branch  has 
been  far  from  candid  in  indicating  the  extent  and  importance  of  boy- 
cott activities. 

This  same  novel  theory  has  recently  been  employed  by  private  indus- 
try. The  subcommittee  is  now  involved  in  litigation  with  the  Ashland 
Oil  Co.  The  issue  in  that  case  is  whether  a  confidentiality  statute  similar 
to  those  invoked  by  Secretaries  Mathews  and  Morton,  section  6(f)  of 
the  Federal  Trade  Commission  Act,  precludes  the  subcommittee  from 
access  to  information  in  the  hands  of  the  Federal  Trade  Commission. 
The  information  concerns  natural  gas  reserves  on  Federal  lease  lands. 
The  Circuit  Court  of  Appeals  for  the  District  of  Columbia  is  deciding 
whether  to  uphold  the  decision  of  Judge  Cocoran  to  release  this  in- 
formation to  the  Congress.  In  light  of  the  imminent  conference  on 
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natural  gas  legislation,  the  needs  of  the  Congress  for  such  information 
is  critical  and  pressing. 

However,  the  invention  of  the  new  confidentiality  statute  strategy 
for  withholding  information  from  the  Congress  has  not  precluded  the 
executive  from  asserting  executive  privilege.  Most  recently  the  Sub- 
committee on  Government  Information  and  Individual  Rights  of  the 
House  Committee  on  Government  Operations  subpenaed  information 
relating  to  executive  surveillance  of  international  cable  and  telex  traf- 
fic. It  was  apparent  from  information  in  the  hands  of  the  subcom- 
mittee that  the  FBI  and  other  agencies  have  reviewed  and  analyzed 
annually  some  1.8  million  private  communications  since  1947.  Not- 
withstanding major  questions  of  individual  privacy  and  the  expendi- 
ture of  funds  appropriated  by  Congress,  the  President  through  the 
Attorney  General,  asserted  that  the  information  was  covered  by  execu- 
tive privilege  and  unavailable  to  Congress. 

The  subcommittee  voted  to  recommend  to  the  full  committee  a  con- 
tempt of  Congress  citation  for  those  officials  involved.  I  voted  for  that 
citation  and  will  support  it  in  the  full  committee.  Any  retreat  from 
that  position  would  cede  to  the  President  complete  authority  over  the 
Nation's  intelligence  activities,  a  notion  which  would  have  been  anath- 
ema to  the  Framers  of  the  Constitution. 

Each  of  these  cases  raises  substantial  questions  of  congressional  ac- 
cess to  information  necessary  to  it  to  fulfill  its  constitutional  respon- 
sibilities. I  submit  that  these  cases  also  suggest  the  need  for  Congress 
to  take  steps  to  enforce  its  authority  to  obtain  information. 

First,  in  three  of  the  cases,  agency  officials  relied  upon  opinions  of 
the  Attorney  General,  the  same  officer  who  would  prosecute  in  a  case  of 
statutory  contempt  under  2  U.S.C  section  192. 

Clearly  this  raises  a  most  substantial  issue  of  conflict  of  interest.  I 
submit  that  the  Congress  needs  its  own  representative  in  such  cases. 
Second,  notwithstanding  the  success  of  the  Congress  in  some  of  these 
cases,  delays  were  numerous  in  all. 

Expedited  procedures  must  be  established  in  cases  of  both  court 
review  and  trial  by  the  House  or  Senate  for  contempt,  if  such  pro- 
cedure becomes  necessary. 

In  summary,  I  submit  that  the  doctrine  of  separation  of  powers  re- 
quires tha,t  Congress  have  full  access  to  the  information  it  needs.  Such 
access  will  be  fought  by  all  who  seek  to  impose  their  will  upon  the 
Nation,  but  if  the  Congress  is  to  fulfill  its  responsibilities  under  the 
Constitution,  it  must  forcefully  resist  attempts  to  usurp  its  powers. 
To  effectuate  this  policy,  new  legislation  is  required. 

I  would  be  pleased  to  answer  whatever  questions  you  may  have. 

Senator  Mathias.  I  thank  you  very  much  for  your  statement.  One 
of  our  problems — and  I  think  you  touched  on  it  in  your  statement — 
is  the  fact  that  the  merest  answer  may  in  itself  accomplish  the  pur- 
pose of  the  executive  even  though  the  principle  ultimately  triumphs 
and  the  information  is  produced. 

But  by  that  time  the  circumstances  which  made  the  development  of 
the  whole  story  and  disposition  of  the  facts  necessary  lias  passed.  What 
about  this  question  of  delay  \ 

Mr.  Moss.  Executive  agencies  have  become  artful  in  recognizing  that 
the  House  is  not  a  continuing  body  and  has  a  life  of  only  2  years.  They 
have  learned  that  they  can  drag  their  feet  while  appearing  to  be  al- 
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most  cooperating:  for  at  least  half  or  three-quarters  of  the  life  of  the 
House  of  Representatives. 

Senator  Mathias.  Isn't  it  wonderful.  You  know,  they  misplace  the 
documents  or  they  have  sent  them  over  to  the  Pentagon  or  they  have 
sent  them  back  to  the  archives  or  whatever.  Time  passes,  as  you 
suggest. 

Mr.  Moss.  We  tie  our  hands,  Mr.  Chairman. 

Senator  Mathias.  Our  attention  span  is  short  sometimes.  "We  forget 
to  follow  up.  So  this  delaying  game  is  a  very  effective  strategy. 

Mr.  Moss.  There  is  now,  of  course,  Mr.  Chairman,  the  complaint 
that  the  Congress  cannot  be  trusted.  People  who  have  never  been 
elected  to  any  office  can  be  trusted  with  the  most  vital  secrets  of  the 
Nation.  Persons  employed  in  the  bureaucracies  can  routinely  see  that 
which  the  Congress  should  not  even  request  the  privilege  of  being 
familiar  with. 

The  charge  is  made  that  it  leaks  out  of  the  Congress.  Mr.  Chairman, 
back  in  the  middle  fifties  after  first  assuming  the  chairmanship  of 
the  Information  Committee  of  the  House  of  Representatives,  we  made 
a  study  of  leaks.  We  found  that  the  Congress  was  the  safest  repository 
of  information,  not  the  executive;  that  the  executive  had  a  regular 
pattern  of  formalizing  leaks. 

The  committee  under  former  Assistant  Secretary  of  War  Coolidge 
with  four  flag  officers  that  appeared  before  my  subcommittee  laid  out 
the  various  categories  of  leaks.  Leaking  is  recognized  as  an  operating 
tool.  We  have  seen  it  recently  in  publications  coming  from  top  officials 
in  the  Department  of  State  which  go  beyond  anything  allegedly 
leaked  from  the  committee  chaired  by  my  colleague  from  New  York. 
Mr.  Pike. 

Senator  Mathias.  I  would  offer  my  own  experiences  as  a  member  of 
the  Senate  Intelligence  Study  Committee — which  committee,  inci- 
dentally, has  not  been  the  source  of  any  leak  affecting  national  secu- 
rity whatever.  A  great  deal  of  information  we  discussed  in  complete 
confidence  in  that  committee  and  held  very  closely  ultimately  appeared 
in  the  paper  under  circumstances  that  would  lead  us  to  believe  that 
it  could  only  have  come  from  some  agency  in  the  executive  branch. 

Mr.  Moss.  We  reviewed  the  administrations  from  Harry  Truman  to 
the  beginning  of  the  administration  of  Richard  Nixon.  We  found  that 
uniformly,  with  very  little  difference  as  to  the  occupant  of  the  White 
House,  the  bureaucracies  downtown  were  the  most  expert  managers  of 
the  public  through  their  control  of  information. 

We  have  all  seen  the  yoyo  effect  of  how  serious  the  Communist  bloc 
nations  pose  a  threat  to  our  security  as  the  moment  for  authorizations 
and  approriations  approach.  It  is  on  an  upline  on  a  graph.  The  moment 
the  appropriations  are  disposed  of  that  concern  drops. 

You  know  that  the  appropriations  season  will  be  along  again  soon 
and  the  graph  line  will  rise.  Information  which  is  supposed  to  be 
classified  is  routinely  used  to  influence  the  public.  It  is  almost  like  a 
master  musician  at  the  console  of  a  great  organ. 

Senator  Mathias.  And  if  you  talk  to  honest  and  frank  people  in 
Government,  they  will  tell  you  that. 

Mr.  Moss.  That  is  correct. 

Senator  Mathias.  I  recall  conversations  with  some  of  the  great  old 
warriors  who  tell  about  how  the  whole  concept  of  the  "cold  war"  was 


86 

sold  to  the  American  people  as  part  of  the  inducement  to  adopt  the 
Marshall  plan. 

Mr.  Moss.  We  were  told  by  the  Coolidge  commission  at  their  appear- 
ance before  the  committee  that  more  than  90  percent  of  information 
bearing  the  classification  stamps  in  the  departments  and  agencies,  of 
the  Government  dealing  with  defense  matters  were  needlessly  classi- 
fied or  substantially  overclassified.  The  cost  to  the  Government  was 
one  of  increasing  magnitude  that  should  cause  the  Congress  concern 
and  should  cause  the  executive  concern.  And  yet  while  we  have  had 
some  minor  blocks  of  information  declassified  and  removed  from  the 
costly  procedure  for  the  handling  of  classified  information,  far  too 
much  remains  classified.  Overclassification  carries  with  it  a  heavy  cost 
to  the  Government  of  the  United  States  and  to  the  taxpayers  of  this 
Nation. 

I  believe  that  we  must  have  the  most  effective  protection  of  real 
secrets  touching  upon  the  security  of  the  United  States.  But  I  think 
we  weaken  the  effectiveness  of  any  system  fashioned  to  achieve  that 
end  through  abusing  and  using  it  to  cover  massive  amounts  of  infor- 
mation which,  if  released,  would  only  embarrass  individuals  in  Gov- 
ernment and  in  no  way  impair  the  effectiveness  of  the  defense  of  this 
Nation. 

Senator  Mathias.  You  mentioned  Montesquieu  in  your  statement. 
He  is  certainly  one  of  the  philosophers  who  most  influenced  the 
Framers  of  the  Constitution  in  their  own  concept  of  the  separation  of 
powers  doctrine. 

He  clearly  stated  there  was  a  legislative  right  to  examine  the  way  in 
which  the  laws  are  executed.  What  is  your  own  personal  opinion  as  to 
how  far  this  right  to  examine  the  way  the  laws  are  executed  extends? 
To  day-to-day  operation  of  the  Government?  Is  there  any  final  limit 
to  which  the  Congress  should  not  go  ? 

Mr.  Moss.  Ultimately  no,  depending  upon  the  particular  need  of 
the  Congress.  In  the  case  of  a  possible  impeachment,  I  don't  think 
there  is  any  limit  to  what  the  Congress  can  request.  I  don't  think  the 
Congress  ought  to  go  on  fishing  expeditions  and  request  a  great  deal 
of  information  that  is  irrelevant  to  the  subject  matter  under  consid- 
eration, but  I  think  the  Congress  is  the  judge  of  that. 

I  do  not  think  we  can  ever  subject  the  requests  of  the  Congress  to 
the  determination  by  the  executive  as  to  whether  or  not  they  are  meri- 
torious. I  think  the  rules  of  our  respective  houses  adequately  protect 
against  a  committee  running  wild.  Our  jurisdictions  are  spelled  out 
with  precision.  Our  powers  are  set  forth  very  clearly.  One  of  the  issues 
that  arose  in  connection  with  my  citation  of  Secretary  Morton  was  the 
fact  that  I  was  asked  to  agree  to  receive  information  under  conditions 
not  provided  for  under  the  rules  of  the  House.  That  I  refused  to  do. 
I  did  receive  the  information  under  the  rules  of  the  House  of  Rep- 
resentatives and  that  information  has  not  leaked  to  anyone.  This  is 
the  case  with  over  a  half  million  subpenaed  documents  that  the  Sub- 
committee on  Oversight  and  Investigation  has  in  its  custody  at  this 
moment.  Not  one  of  them  has  surfaced  anywhere  outside  the  commit- 
tee. The  record  is  a  very  proud  one.  During  the  16  years  that  I  chaired 
the  Information  Committee  where  I  had  to  deal  routinely  with  in- 
formation in  order  to  evaluate  it,  there  was  never  a  charge  of  a  leak 
or  an  impropriety  in  the  handling  of  documents. 
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I  think  the  Congress  has  proven  from  the  Manhattan  project  on 
down  that  it  can  deal  with  the  most  vital  secrets  of  the  Nation  and 
not  disclose  that  which  should  not  be  disclosed.  But  I  don't  think 
we  can  allow  the  President  under  guidelines  delineated  by  Executive 
order  to  make  the  sole  determination  of  what  should  be  disclosed. 

Senator  Matiiias.  Congress  has  to  rouse  itself  a  little  bit  in  the  face 
of  Executive  order  guidelines.  I  don't  say  that  to  you.  I  don't  like 
to  preach  to  the  converted.  You  have  been  roused.  But  there  are  some 
of  our  colleagues  that  have  not. 

Mr.  Moss.  In  order  to  rouse  the  Congress,  I  would  invite  my  col- 
leagues to  read  the  Pike  report  which  is  only  available  to  the  Mem- 
bers of  Congress.  It  documents  the  most  frustrating  series  of  events 
that  I  have  ever  seen  of  how  you  can  totally  defeat  the  mission  of  a 
congressional  committee  through  the  withholding  of  documents, 
through  endless  delays,  and  through  invocation  of  a  new  and  novel 
doctrine,  that  of  secretarial  privilege,  not  executive  privilege. 

Senator  Matiiias.  I  would  suggest  that  it  is  bureaucratic  privilege, 
not  even  secretarial. 

Mr.  Moss.  Most  of  it  is  bureaucratic  initially.  Then  the  head  of  the 
agency  in  which  the  bureau  is  located  feels  that  he  must  defend  his 
bureau.  It  is  a  sort  of  a  team  spirit. 

Mr.  Chairman,  in  I960,  I  made  it  my  business  to  work  with  both 
political  parties  with  the  cooperation  of  my  former  colleague,  Ogden 
Reid  of  Xew  York,  to  get  platforms  in  both  parties  calling  for  a  freer 
How  of  information.  We  succeeded.  The  man  elected  that  year  by  a 
very  narrow  margin  was  John  Kennedy.  I  reached  an  agreement  with 
the  President  as  to  the  scope  of  executive  privilege.  "While  he  was  not 
willing  to  waive  it,  he  said  it  could  only  be  invoked  on  his  specific  in- 
structions in  each  individual  case.  After  the  assassination  of  President 
Kennedy,  on  April  2,  1975,  in  an  exchange  of  letters  with  former 
President.  Johnson,  the  same  kind  of  an  agreement  was  entered  into. 
On  April  7.  1969,  almost  the  same  kind  of  agreement  was  entered  into 
with  President  Nixon.  I  did  address  on  August  15  of  1974  a  letter  to 
President  Ford  on  this  subject  which  has  not  been  acknowledged  to 
this  date. 

Senator  Mathias.  Would  you  be  willing  to  give  those   for  the 
record  ? 
Mr.  Moss.  Yes,  sir. 
[The  material  referred  to  follows :] 

Congress  of  the  United  States, 

House  of  Representatives, 
Special  Government  Information  Subcommittee 

of  the  Committee  on  Government  Operations, 

February   15,   1962. 
Hon.  John  F.  Kennedy, 
The  President  of  the  United  States, 
The  White  House,  Washington,  D.C. 

Dear  Mr.  President:  In  your  letter  of  February  8,  1962  to  Secretary  Mc- 
Namara  you  directed  him  to  refuse  certain  information  to  a  Senate  Subcom- 
mittee. The  concluding  paragraph  of  your  letter  stated  : 

"The  principle  which  is  at  stake  here  cannot  be  automatically  applied  to  every 
request  for  information.  Each  case  must  be  judged  on  its  merits." 

A  similar  letter  from  President  Eisenhower  on  May  17,  1954  also  refused  infor- 
mation to  a  Senate  Subcommittee,  setting  forth  the  same  arguments  covered  in 
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your  letter.  President  Eisenhower  did  not,  however,  state  that  future  questions 
of  availability  of  information  to  the  Congress  would  have  to  be  answered  as  they 
came  up. 

I  know  you  are  aware  of  the  result  of  President  Eisenhower's  letter.  Time  after 
time  Executive  Branch  employees  far  down  the  administrative  line  from  the 
President  fell  back  on  his  letter  of  May  17,  1954  as  authority  to  withhold  informa- 
tion from  the  Congress  and  the  public. 

Some  of  the  cases  are  well  known — the  Dixon-Yates  matter  and  the  investiga- 
tion of  East-West  trade  controls,  for  instance — but  many  of  the  refusals  based 
on  President  Eisenhower's  letter  of  May  17,  1954  received  no  public  notice.  A 
report  of  the  House  Committee  on  Government  Operations  covering  the  five 
years  from  June,  1955  through  June,  1960  lists  44  cases  of  Executive  Branch 
officials  refusing  information  on  the  basis  of  the  principles  set  forth  in  the 
May  17,  1954  letter. 

I  am  confident  that  you  share  my  belief  that  your  letter  of  February  8,  1962 
to  Secretary  McNamara  should  not  be  seized  upon  by  Executive  Branch  em- 
ployees—many of  them  holding  the  same  policy-making  positions  of  responsibility 
they  did  under  the  Eisenhower  Administration— as  a  new  claim  of  authority  to 
withhold  information  from  the  Congress  and  the  public.  A  Subcommittee  staff 
study  indicates  that  during  the  year  between  the  time  you  took  office  and 
February  8,  1962,  the  claim  of  an  "executive  privilege"  to  withhold  government 
information  was  not  used  successfully  once,  compared  to  the  dozens  of  times  in 
previous  years  administrative  employees  held  up  "executive  privilege"  as  a 
shield  against  public  and  Congressional  access  to  information. 

Although  your  letter  of  February  8,  1962  stated  clearly  that  the  principle  in- 
volved could  not  be  applied  automatically  to  restrict  information,  this  warning 
received  little  public  notice.  Clarification  of  this  point  would,  I  believe,  serve  to 
prevent  the  rash  of  restrictions  on  government  information  which  followed  the 
May  17,  1954  letter  from  President  Eisenhower. 
Sincerely, 

,/s/  John  E.  Moss,  Chairman. 

The  White  House, 
Washington,  B.C.,  March  7,  1962. 
Hon.  John  E.  Moss, 

Chairman,  Special  Government  Information  Subcommittee  of  the  Committee  on 
Government  Operations,  House  of  Representatives,  Washington,  D.C. 

Dear  Mr.  Chairman  :  This  is  in  reply  to  your  letter  of  last  month  inquiring 
generally  about  the  practice  this  Administration  will  follow  in  invoking  the 
doctrine  of  executive  privilege  in  withholding  certain  information  from  the 
Congress. 

As  your  letter  indicated,  my  letter  of  February  8  to  Secretary  McNamara  made 
it  perfectly  clear  that  the  directive  to  refuse  to  make  certain  specific  information 
available  to  a  special  subcommittee  of  the  Senate  Armed  Services  Committee 
was  limited  to  that  specific  request  and  that  "each  case  must  be  judged  on  its 
merits." 

As  you  know,  this  Administration  has  gone  to  great  lengths  to  achieve  full 
cooperation  with  the  Congress  in  making  available  to  it  all  appropriate  docu- 
ments, correspondence  and  information.  That  is  the  basic  policy  of  this  Admin- 
istration, and  it  will  continue  to  be  so.  Executive  privilege  can  be  invoked  only 
by  the  President  and  will  not  be  used  without  specific  Presidential  approval. 
Your  own  interest  in  assuring  the  widest  public  accessibility  to  governmental 
information  is,  of  course,  well  known,  and  I  can  assure  you  this  Administration 
will  continue  to  cooperate  with  your  subcommittee  and  the  entire  Congress  in 
achieving  this  objective. 
Sincerely, 

/s/  John  F.  Kennedy. 

Foreign  Operations  and  Government  Information  Subcommittee 

of  the  Committee  on  Government  Operations, 

March  31,  1965. 
Hon.  Lyndon  B.  Johnson, 
President  of  the  United  States, 
The  White  House,  Washington,  D.C. 

Dear  Mr.  President  :  The  use  of  the  claim  of  "executive  privilege"  to  with- 
hold government  information  from  the  Congress  and  the  public  is  an  issue  of 
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importance  to  those  who  recognize  the  need  for  a  fully  informed  electorate  and 
for  a  Congress  operating  as  a  co-eqnal  branch  of  the  Federal  Government. 

In  a  letter  dated  May  17,  1954,  President  Eisenhower  used  the  "executive 
privilege"  claim  to  refuse  certain  information  to  a  Senate  Subcommittee.  In  a 
letter  dated  February  8.  1962.  President  Kennedy  also  refused  information  to  a 
Senate  Subcommittee.  There  the  similarity  ends,  for  the  solutions  of  "executive 
privilege"  problems  varied  greatly  in  the  two  Administrations. 

Time  after  time  during  his  Administration,  the  May  17,  1954  letter  from  Presi- 
dent Eisenhower  was  used  as  a  claim  of  authority  to  withhold  information  about 
government  activities.  Some  of  the  cases  during  the  Eisenhower  Administration 
involved  important  matters  of  government  but  in  the  great  majority  of  cases 
Executive  Branch  employees  far  down  the  administrative  line  from  the  Presi- 
dent claimed  the  May  17,  1954  letter  as  authority  for  withholding  information 
about  routine  developments.  A  report  by  the  House  Committee  on  Government 
Operations  lists  44  cases  of  Executive  Branch  officials  refusing  information  on 
the  basis  of  the  principles  set  forth  in  President  Eisenhower's  letter. 

President  Kennedy  carefully  qualified  use  of  the  claim  of  "executive  privilege". 
In  a  letter  of  February  8,  1962  refusing  information  to  a  Senate  Subcommittee, 
he  stated  that  the  "principle  which  is  at  stake  here  cannot  be  automatically 
applied  to  every  request  for  information."  Later,  President  Kennedy  clarified 
his  position  on  the  claim  of  "executive  privilege",  stating  that — 

".  .  .  this  Administration  has  gone  to  great  lengths  to  achieve  full  cooperation 
with  the  Congress  in  making  available  to  it  all  appropriate  documents,  corre- 
spondence and  information.  That  is  the  basic  policy  of  this  Administration,  and 
it  will  continue  to  be  so.  Executive  privilege  can  be  invoked  only  by  the  Presi- 
dent and  will  not  be  used  without  specific  Presidential  approval." 

As  a  result  of  President  Kennedy's  clear  statement,  there  was  no  longer  a  rash 
of  "executive  privilege"  claims  to  withhold  information  from  the  Congress  and 
the  public.  I  am  confident  you  share  my  views  on  the  importance  to  our  form  of 
government  of  a  free  flow  of  information,  and  I  hope  you  will  reaffirm  the  prin- 
ciple that  "executive  privilege"  can  be  invoked  by  you  alone  and  will  not  be  used 
without  your  specific  approval. 
Sincerely, 

John  E.  Moss, 

Chairman. 

The  White   House, 
Washington,  D.C.,  April  2,  1965. 
Hon.   John   E.   Moss,    Chairman, 

Foreign   Operations  and   Government  Information  Subcommittee  of  the  Com- 
mittee on  Government  Operations,  House  Office  Building,  Washington,  D.C. 
Dear  Me.  Chairman  :  I  have  your  recent  letter  discussing  the  use  of  the  claim 
of  "executive  privilege"  in  connection  with  Congressional  requests  for  documents 
and  other  information. 

Since  assuming  the  Presidency,  I  have  followed  the  policy  laid  down  by  Presi- 
dent Kennedy  in  his  letter  to  you  of  March  7,  1962,  dealing  with  this  subject. 
Thus,  the  claim  of  "executive  privilege"  will  continue  to  be  made  only  by  the 
President. 

This  administration  has  attempted  to  cooperate  completely  with  the  Congress 
in  making  available  to  it  all  information  possible,  and  that  will  continue  to  be 
our  policy. 

I  appreciate  the  time  and  energy  that  you  and  your  Subcommittee  have  devoted 
to  this  subject  and  welcome  the  opportunity  to  state  formally  my  policy  on  this 
important  subject. 
Sincerely, 

Lyndon  B.   Johnson. 

House  of  Representatives, 
Foreign  Operations  and  Government  Information  Subcommittee 

of  the  Committee  on  Government  Operations, 

Washington,  D.C,  January  28,  1969. 
Hon.  Richard  M.  Nixon, 
The  President  of  the  United  States. 
The  White  House,  Washington,  D.C. 

Dear  Mr.  President  :  The  claim  of  "executive  privilege"  as  authority  to  with- 
hold government  information  has  long  been  of  concern  to  those  of  us  who  support 
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the  principle  that  the  survival  of  a  representative  government  depends  on  an  elec- 
torate and  a  Congress  that  are  well  informed. 

As  you  know,  some  administrations  in  the  past  made  it  a  practice  to  pass 
along  to  Executive  branch  subordinates  a  discretionary  authority  to  claim  "ex- 
ecutive privilege"  as  a  basis  to  refuse  information  to  the  Congress.  The  practice 
of  delegating  this  grave  Presidential  responsibility  was  ended  by  President  John 
F.  Kennedy  when  he  restored  a  i>olicy  similar  to  that  which  existed  under  pre- 
vious strong  administrations,  including  those  of  Presidents  George  Washington, 
Thomas  Jefferson  and  Theodore  Roosevelt.  In  a  letter  to  the  Foreign  Operations 
and  Government  Information  Subcommittee,  dated  March  7,  1962,  he  enunciated 
the  policy  as  follows  : 

".  .  .  this  Administration  has  gone  to  great  lengths  to  achieve  full  cooperation 
with  the  Congress  in  making  available  to  it  all  appropriate  documents,  corre- 
spondence and  information.  That  is  the  basic  policy  of  this  Administration,  and 
it  will  continue  to  be  so.  Executive  privilege  can  be  invoked  only  by  the  President 
and  will  not  be  used  without  specific  Presidential  approval." 

President  Lyndon  B.  Johnson  informed  the  Subcommittee  by  letter,  dated 
April  2,  1965,  he  would  continue  the  policy  enunciated  by  President  Kennedy. 
He  stated : 

"Since  assuming  the  Presidency.  I  have  followed  the  policy  laid  down  by  Pres- 
ident Kennedy  in  his  letter  to  you  of  March  7,  1962,  dealing  with  this  subject. 
Thus,  the  claim  of  'executive  privilege'  will  continue  to  be  made  only  by  the 
President." 

In  view  of  the  urgent  need  to  safeguard  and  maintain  a  free  flow  of  informa- 
tion to  the  Congress,  I  hope  you  will  favorably  consider  a  reaffirmation  of  the 
policy  which  provides,  in  essence,  that  the  claim  of  "executive  privilege"  will  be 
invoked  only  by  the  President. 
Sincerely, 

John  E.  Moss,  Chairman. 

The  White  House, 
Washington,  D.C.,  April  7,  1969. 
Hon.  John  E.  Moss, 

Chairman,    Foreign    Operations    and    Government    Information    Subcommittee, 
House  of  Representatives,  Washington,  D.C. 

Dear  Mb.  Chairman  :  Knowing  of  your  interest,  I  am  sending  you  a  copy  of 
a  memorandum  I  have  issued  to  the  heads  of  executive  departments  and  agen- 
cies spelling  out  the  procedural  steps  to  govern  the  invocation  of  "executive 
privilege"  under  this  Administration. 

As  you  well  know,  the  claim  of  executive  privilege  has  been  the  subject  of 
much  debate  since  George  Washington  first  declared  that  a  Chief  Executive 
must  "exercise  a  discretion." 

I  believe,  and  I  have  stated  earlier,  that  the  scope  of  executive  privilege 
must  be  very  narrowly  construed.  Under  this  Administration,  executive  privi- 
lege will  not  be  asserted  without  specific  Presidential  approval. 

I  want  to  take  this  opportunity  to  assure  you  and  your  committee  that  this 
Administration  is  dedicated  to  insuring  a  free  flow  of  information  to  the  Con- 
gress and  the  news  media — and,  thus,  to  the  citizens.  You  are,  I  am  sure, 
familiar  with  the  statement  I  made  on  this  subject  during  the  campaign.  Now 
that  I  have  the  responsibility  to  implement  this  pledge,  I  wish  to  reaffirm  my 
intent  to  do  so.  I  want  open  government  to  be  a  reality  in  every  way  possible. 

This  Administration  has  already  given  a  positive  emphasis  to  freedom  of 
information.  I  am  committed  to  ensuring  that  both  the  letter  and  spirit  of  the 
Public  Records  Law  will  be  implemented  throughout  the  Executive  Branch  of 
the  government. 

With  my  best  wishes, 
Sincerely, 

Richard  Nixon. 

Memorandum  for  the  Heads  of  Executive  Departments  and  Agencies 

[Establishing  a  Procedure  To  Govern  Compliance  With  Congressional  Demands 

for  Information] 

The  policy  of  this  Administration  is  to  comply  to  the  fullest  extent  possible 
with  Congressional  requests  for  information.  While  the  Executive  branch  has 
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the  responsibility  of  withholding  certain  information  the  disclosure  of  which 
would  be  incompatible  with  the  public  interest.  This  Administration  will  in- 
voke this  authority  only  in  the  most  compelling  circumstances  and  after  a 
rigorous  inquiry  into  the  actual  need  for  its  exercise.  For  those  reasons  Execu- 
tive privilege  will  not  be  used  without  specific  Presidential  approval.  The  follow- 
ing procedural  steps  will  govern  the  invocation  of  Executive  privilege : 

1.  If  the  head  of  an  Executive  department  or  agency  (hereafter  referred  to  as 
"department  head")  believes  that  compliance  with  a  request  for  information 
from  a  Congressional  agency  addressed  to  his  department  or  agency  raises  a 
substantial  question  as  to  the  need  for  invoking  Executive  privilege,  he  should 
consult  the  Attorney  General  through  the  Office  of  Legal  Counsel  of  the  De- 
partment of  Justice. 

2.  If  the  department  head  and  the  Attorney  General  agree,  in  accordance 
with  the  policy  set  forth  above,  that  Executive  privilege  shall  not  be  invoked 
in  the  circumstances,  the  information  shall  be  released  to  the  inquiring  Con- 
gressional agency. 

3.  If  the  department  head  and  the  Attorney  General  agree  that  the  circum- 
stances justify  the  invocation  of  Executive  privilege,  or  if  either  of  them  be- 
lieves that  the  issue  should  be  submitted  to  the  President,  the  matter  shall  be 
transmitted  to  the  Counsel  to  the  President,  who  will  advise  the  department 
head  of  the  President's  decision. 

4.  In  the  event  of  a  Presidential  decision  to  invoke  Executive  privilege,  the 
department  head  should  advise  the  Congressional  agency  that  the  claim  of 
Executive  privilege  is  being  made  with  the  specific  approval  of  the  President. 

5.  Pending  a  final  determination  of  the  matter,  the  department  head  should 
request  the  Congressional  agency  to  hold  its  demand  for  the  information  in 
abeyance  until  such  determination  can  be  made.  Care  shall  be  taken  to  indicate 
that  the  purpose  of  this  request  is  to  protect  the  privilege  pending  the  determi- 
nation, and  that  the  request  does  not  constitute  a  claim  of  privilege. 

Richard  Nixon. 

Congress  of  the  United  States, 

House  of  Representatives, 
Washington,  D.C.,  August  15,  197.',. 
The  President, 
The  White  House, 
Washington,  D.C. 

Dear  Mr.  President  :  I  know  that  you  are  aware  of  the  efforts  made  over  the 
years  by  the  House  Committee  on  Government  Operations  to  insure  a  free  flow 
of  information  from  the  executive  branch  of  the  Federal  Government  to  the 
legislative  branch  and  to  the  public.  I  know  that  during  your  service  in  Congress 
you  supported  those  efforts.  I  am  confident  that  your  support  will  continue  as  you 
lead  the  Government  during  these  next  few  years. 

For  those  reasons,  I  want  to  bring  to  your  attention  a  most  important  problem 
in  Government  information — a  problem  which  I  brought  to  the  attention  of 
Presidents  Kennedy.  Johnson,  and  Xixon  while  I  served  as  chairman  of  the 
subcommittee  investigating  government  information  matters.  I  bring  it  to  your 
attention  while  serving  as  ranking  majority  member  of  that  same  subcommittee. 

That  problem  is  the  abuse  of  the  claim  of  "executive  privilege"  by  officials  far 
down  the  administrative  line  from  the  President.  After  World  War  II  as  the 
executive  branch  grew  in  size  and  power  the  claims  of  executive  privilege  grew 
in  number.  Unfortunately,  the  great,  great  majority  of  those  claims  were 
advanced  by  middle  level  bureaucrats  and  high  level  appointees  not  by  the 
President  nor  by  his  personal  staff. 

President  Kennedy  promised  to  limit  the  exercise  of  executive  privilege  to  a 
personal  claim  by  the  President,  not  to  be  invoked  without  his  approval.  The 
invocation  was  to  be  limited  to  each  specific  request  for  information  from  the 
Congress.  President  Johnson  agreed  to  a  similar  limitation  on  the  abuse  of  the 
claim  of  executive  privilege.  President  Nixon  agreed  to  the  same  limitation  and 
he  took  one  step  further.  He  issued  a  memorandum  to  the  heads  of  executive 
departments  and  agencies  setting  up  a  procedure  to  govern  the  invocation  of 
executive  privilege  which  required  coordination  through  the  Attorney  General 
and  the  Counsel  to  the  President  for  obtaining  Presidential  approval  for  each 
specific  invocation  of  executive  privilege. 

Enclosed  are  copies  of  the  statements  limiting  the  claim  of  executive  privilege 
issued  by  Presidents  Kennedy,  Johnson,   and  Nixon,  including  a  copy  of  the 
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procedural  memorandum  from  President  Nixon.  Unfortunately,  neither  the  state- 
ments nor  the  memorandum  were  accepted  at  face  value  by  the  bureaucracy. 

I  am  also  enclosing  a  statement  from  the  Congressional  Record  by  Congressman 
William  S.  Moorhead,  chairman  of  the  Foreign  Operations  and  Government 
Information  Subcommittee  which  reports  on  a  study  prepared  by  the  Library  of 
Congress  listing  the  extensive  claims  of  executive  privilege  to  withhold  informa- 
tion from  Congress  advanced  without  Presidential  approval  in  spite  of  the 
directives  against  such  a  procedure  issued  by  three  Presidents. 

The  study  covers  the  period  from  1962,  when  President  Kennedy  first  limited 
the  use  of  executive  privilege  to  a  personal,  Presidential  claim,  through  1972.  It 
shows  that  in  spite  of  three  Presidents  ordering  limits  to  exercise  of  the  claim, 
in  at  least  20  instances  executive  branch  officials  used  the  claim  to  refuse 
information  to  the  Congress  without  Presidential  approval. 

I  do  not  believe  this  means  the  policies  set  by  your  three  immediate  predeces- 
sors were  ineffective.  If  Presidents  Kennedy,  Johnson  and  Nixon  had  not  limited 
the  use  of  the  claim  of  "executive  privilege",  there  would  have  been  dozens  of 
additional  attempts  by  the  bureaucracy  to  raise  the  claim  as  a  shield  against 
Congressional  injury. 

In  view  of  the  urgent  need  to  safeguard  and  maintain  a  free  flow  of  informa- 
tion to  the  Congress,  I  hope  you  will  reaffirm  the  policy  that  the  claim  of  an 
"executive  privilege"  against  the  Congress  can  be  invoked  only  by  the  President 
or  with  specific  Presidential  approval  in  each  instance. 
Sincerely, 

John  E.  Moss, 
Ranking  Majority  Member, 
Subcommittee  on  Foreign  Operations  and  Government  Information. 

Senator  Mathias.  These  will  be  accepted  and  made  part  of  the 
record. 

Mr.  Moss.  In  a  recent  case  involving  the  Government  Information 
and  Individual  Rights  Subcommittee  of  the  House  Committee  on 
Government  Operations,  I  pointed  out  that  executive  privilege  has 
been  given  new  and  rather  ominous  dimensions.  It  was  invoked 
without  specific  instruction  of  the  President  of  the  United  States. 
Interestingly  enough,  it  was  invoked  on  behalf  of  private  corpora- 
tions— executive  privilege  on  behalf  of  private  corporations.  They  were 
requested  not  to  come  before  the  congressional  committee  and  give  testi- 
mony. I  think  after  consultation  with  their  own  counsel,  they  deter- 
mined that  they  had  better  appear  and  give  the  testimony  required  by 
the  subpena  because  they  would  be  courting  contempt  if  they  failed  to 
do  so.  And  they  did  appear. 

The  fact  that  the  Attorney  General  of  the  United  States  would 
counsel  a  private  party  not  to  give  testimony  to  a  committee  of  the 
Congress  is  a  most  shocking  extension  of  the  doctrine  of  privilege,  and 
one  which  the  Congress  can  in  no  way  accept.  It  must  face  up  to  this 
serious  challenge.  In  the  past  it  has  been  my  conviction  that  if  there 
is  executive  privilege,  it  relates  to  those  matters  communicated  di- 
rectly between  a  President  and  his  advisers.  It  cannot  be  extended 
endlessly  down  through  the  bureaucracy  to  any  communication  within 
the  executive  branch. 

I  do  not  want  to  define  so  precisely  Presidential  privilege  and  con- 
gressional power.  I  think  the  gray  areas  are  comfortable  for  accom- 
modations. But  they  should  be  narrow  gray  areas,  and  they  should  not 
be  broadened  as  is  now  in  process. 

Senator  Mathias.  That  really  is  your  philosophy  as  it  applies  to  the 
rather  vague  references  to  executive  privilege  in  the  case  of  the  United 
States  v.  Nixon. 

Mr.  Moss.  Yes,  indeed.  I  think  it  most  unfortunate  that  the  Court,  in 
the  case  of  United  States  v.  Nixon  (1974)  raised  the  issue  of  executive 
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privilege  without  defining  or  dealing  with  it  in  any  manner  whatso- 
ever. 

Senator  Mathias.  Now 

Mr.  Moss.  I  think  the  Court  reached  the  right  conclusion  in  that 
instance,  ordering  the  material  to  be  produced. 

Senator  Mathias.  But  I  think  they  may  have  planted  the  dragon's 
tooth. 

Mr.  Moss.  That  is  the  fear  I  share  with  you,  Mr.  Chairman. 

Senator  Mathias.  It  could  spring  forth  literally  into  armed  men  at 
some  future  date. 

Mr.  Moss.  The  Congress  must  be  very  vigilant.  The  United  States  v. 
Nixon  decision  underscores  the  importance  of  Congress  having  its  own 
counsel  to  appear  on  its  behalf  in  matters  affecting  its  powers  under 
the  Constitution.  I  think  we  have  very  fine  men  in  the  Department  of 
Justice.  But  they  are  faced  with  a  conflict  between  the  interests  of  two 
clients  and  cannot  adequately  represent  both  of  them. 

Senator  Mathias.  I  would  not  want  the  record  of  this  committee  to 
reflect  unfairly  on  the  Attorney  General.  I  think  perhaps  it  is  my  duty 
to  call  attention  to  our  advice  which  is  that  the  Attorney  General  in  in- 
voking the  doctrine  of  executive  privilege  with  respect  to  the  sub- 
penas  served  on  Western  Union  International,  did  so  on  the  direction 
of  the  President. 

The  record  will  have  to  be  disclosed  on  that,  but  I  do  think  in  the 
interest  of  fairness.  I  should  inject  that  at  this  point. 

Mr.  Moss.  But,  Mr.  Chairman,  while  it  absolves  the  Attorney  Gen- 
eral from  the  responsibility  for  the  invocation  of  executive  privilege, 
nevertheless  the  broadening  of  the  doctrine  is  there. 

Senator  Mathias.  I  am  not  disagreeing  with  you.  It  is  my  special 
feeling  that  executive  privilege  ought  to  be  invoked  only  by  the  Presi- 
dent in  person,  in  writing. 

Mr.  Moss.  That  was  the  agreement  we  received  from  Mr.  Nixon,  Mr. 
Kennedy,  and  Mr.  Johnson. 

Senator  Mathias.  We  will  go  further  into  that  with  the  Assistant 
Attorney  General  who  will  follow  you  here. 

Let  me  raise  another  very  difficult  area.  I  have  always  felt  that  a 
Member  of  Congress  had  three  duties.  One  is  legislative  which  speaks 
for  itself. 

Another  is  the  duty  of  advocacy.  We  have  to  fight  for  our  constit- 
uents the  encroachment  of  bureaucracy  and  the  obtuseness  of 
bureaucracy  and  the  denseness  of  bureaucracy  which  the  average 
private  citizen  can't  cope  with. 

But  we  have  a  third  duty,  and  that  is  the  duty  of  education,  the  duty 
of  informing  the  public  as  to  what  is  happening  in  this  country. 

Where  does  that  duty  take  us  in  the  release  of  information  that  we 
receive  ?  We  in  the  Senate  have  an  old  rule,  rule  36,  which  makes  it  very 
clear  that  information  received  from  the  executive  in  confidence  can 
be  released  by  the  vote  of  the  whole  Senate. 

There  is  some  dispute  within  the  Senate  as  to  how  that  rule  should 
be  applied  today.  It  is  a  very  old  rule.  It  is  a  rule  which  was  originally 
adopted  with  respect  to  executive  sessions  which  some  Members  of  the 
Senate  have  interpreted  as  meaning  only  to  apply  to  information  which 
was  given  to  us  for  the  purpose  of  executive  sessions  which,  according 
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to  Senate  practice,  relates  to  confirmation  of  executive  nominations  or 
ratification  of  treaties. 

But  what  is  your  philosophy  with  respect  to  the  release  of  sensitive- 
information  ? 

Mr.  Moss.  I  think  the  Senate  has  a  different  role  than  the  House  be- 
cause of  the  advice  and  the  consent  it  must  give  to  the  executive  in  the 
several  important  areas  of  foreign  affairs,  treaties,  appointments  to- 
offices  of  the  U.S.  Government.  Therefore,  the  Senate  could  well  need 
confidential  information  relating  to  communications  directly  between 
the  President  and  his  advisers. 

We  have  no  comparable  responsibility  in  the  House.  Therefore  House 
rule  XI  is  different.  If  a  witness,  be  it  a  department  or  an  agency  rep- 
resentative, feels  that  information  should  not  be  disclosed  in  public 
hearing,  he  may  request  an  executive  session.  If  the  committee  decides 
to  receive  the  information  in  executive  session,  the  information  so  re- 
ceived may  not  be  released  except  by  vote  of  the  committee. 

In  the  meantime,  that  information  is  also  available  to  any  other 
Member  of  the  House  under  the  rules  of  the  House.  If  a  Member,  aware 
of  the  fact  that  it  is  executive  session  information,  should  disclose  it,, 
there  would  be  proper  grounds  for  taking  that  Member  before  the 
Committee  on  Standards  of  Official  Conduct.  I  think  he  would  run 
grave  risk  of  being  censored  by  the  House.  In  extreme  cases,  he  could 
be  expelled  by  the  House.  The  power  to  deal  with  it  is  within  the 
House.  The  judgment  of  the  people's  elected  representatives  is  at  least 
as  good  as  the  judgment  of  the  appointed  heads  of  departments  and 
agencies. 

Senator  Mathias.  My  own  philosophy  is  very  much  the  same.  We 
had  an  instance  recently  in  the  Senate  that  amused  and  distressed  at 
the  same  time.  The  Senate  met  in  secret  session  and  discussed  matters 
that  were  appropriate  for  a  secret  session.  Some  of  the  Members  who 
were  the  repositories  of  information  which  were  necessary  to  a  full 
discussion  within  that  secret  session  declined  to  disclose  it  to  the 
Senate. 

It  moved  Senator  Hollings  of  South  Carolina  to  a  very  eloquent 
statement  that  the  practice  which  Congress  has  condoned  in  which 
we  pick  out  certain  Members  to  receive  this  information  and  then, 
as  the  phrase  he  used  was  so  apt,  he  said  they  just  squat  on  it. 

And  that  has  happened  for  many  years.  They  just  squat  on  it. 
What  good  is  it  ?  It  is  of  no  value  to  the  Congress. 

Mr.  Moss.  I  suppose  sometimes  this  practice  is  used  by  Congressmen 
as  a  defense  for  not  doing  their  jobs  as  thoroughly  as  they  should 
and  not  being  as  aware  of  the  material  for  which  they  are  supposed 
to  have  primary  responsibility.  I  think  that  Congress  cannot  squat 
on  any  of  this  information.  We  have  had  a  very  traumatic  experience 
in  this  Nation.  We  should  learn  from  it  that  the  people  expect  Congress 
to  reassert  its  powers.  The  powers  of  Congress  are  very  great. 

I  am  somewhat  embarrassed  by  the  fact  that  the  House,  of  which 
I  am  a  Member,  voted  the  other  day  to  defer  the  appointment  of  a 
delegation  to  pick  up  the  greatest  document  that  we  have  in  Great 
Britain. 

We  share  it  with  free  people  all  around  the  world.  It  is  the  Magna 
Carta.  From  it  we  moved  on  to  our  Constitution  and  our  Declara- 
tion of  Independence. 
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Traditionally,  the  legislative  branch  was  intended  to  act  as  grand 
inquisitor.  The  Congress  cannot  be  the  grand  inquisitor  of  the  Nation 
if  it  does  not  inquire.  Ultimately,  if  the  Congress  does  not  seek  and 
obtain  information  it  cannot  effectively  discharge  its  duties. 

I  have  moved  from  a  legislative  chairmanship  to  an  oversight  chair- 
manship because  I  feel  that  the  oversight  role  of  the  Congress,  the 
gathering  of  information  on  the  extent  to  which  the  executive  has 
discharged  his  constitutional  responsibility  to  take  care  that  the  laws 
be  faithfully  executed,  is  more  important  at  this  moment  than  the 
legislative  function. 

I  think  that  adequate  oversight  in  the  Congress  could  help  correct 
many  of  the  abuses,  could  improve  Government  significantly  and  per- 
mit the  Members  who  have  not  consciously  focused  on  the  underlying 
problems  to  become  more  familiar  with  them.  I  would  like  to  see  an 
expansion  of  the  oversight  role  on  the  part  of  both  Houses  of  the 
Congress. 

Senator  Mathias.  If  I  can  digress  just  for  a  moment  on  this  ques- 
tion of  the  Magna  Carta  that  you  have  raised,  it  seems  to  me  that 
one  of  the  most  important  products  of  the  bicentennial,  which  might 
come  about  as  a  result  of  the  physical  presence  of  that  great  document 
in  this  country,  would  be  if  the  American  people  would  have  a  re- 
fresher course  in  just  what  the  Constitution  is  all  about,  just  what  the 
American  Revolution  is  all  about,  and  to  understand  the  principles 
that  are  involved  in  the  Magna  Carta. 

Mr.  Moss.  I  concur  heartily. 

Senator  Mathias.  It  could  be  worth  more  than  reams  of  paper  and 
volumes  of  books  on  the  subject  that  would  never  be  read.  If  from 
this  document,  which  comes  to  this  country  in  a  dramatic  way,  we 
understand  that  the  power  wielded  by  a  single  man  is  a  danger  to  all 
men,  that  would  be  of  enormous  importance. 

I  trust  that  the  great  residual  wisdom  of  the  House  of 
Representatives 

Mr.  Moss.  I  predict  an  overwhelming  correction  of  our  error  of 
judgment  on  Wednesday. 

Senator  Mathias.  But  I  interpret  what  you  have  just  said  to  say 
that  executive  classification  really  does  not  bind  the  Congress  in  the 
performance  of  its  legislative  duties  ? 

Mr.  Moss.  Indeed  it  does  not.  The  classification  is  by  Executive 
order.  Executive  order  is  designed  to  deal  with  the  executive  depart- 
ments of  the  Government.  In  no  way  can  it  bind  the  Congress. 

Mr.  Chairman,  when  I  first  needed  access  to  material  of  a  very 
sensitive  nature  while  chairing  the  old  Government  Information  Sub- 
committee of  Government  Operations,  I  was  asked  to  submit  my  staff 
to  clearance.  I  declined.  I  took  steps  to  insure  that  the  people  I  had 
employed  had  exemplary  records  but  I  did  not  feel  that  I  could  give 
the  executive  the  authority  to  disqualify  members  of  my  staff,  partic- 
ularly when  we  were  inquiring  into  the  stewardship  of  the  executive 
departments  and  agencies  and  the  handling  of  much  highly  classified 
information. 

Senator  Mathias.  What  is  your  philosophy  with  respect  to  informa- 
tion that  the  executive  sends  which  is  marked  "sensitive,"  which  is 
marked  "eyes  only,"  and  similar  kinds  of  admonitions  which  we  see 
rubberstamped  on  documents  ? 
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Mr.  Moss.  It  is  advisory  to  the  Congress  of  the  executive's  judgment 
on  the  nature  of  the  information.  It  should  be  reviewed  by  the  Congress 
and  if  the  Congress  disagrees,  then  it  should  exercise  its  powers  to 
disclose.  I  think  it  should  be  done  deliberately  by  a  committee  of  the 
Congress  after  having  carefully  reflected  upon  the  reasons  for  the 
■executive  classification. 

Senator  Mathias.  What  do  you  prescribe  now  in  situations  where 
we  dig  a  trap  for  ourselves  and  where  a  committee  of  Congress  receives 
information  on  a  confidential  basis  and  then  once  it  has  been  received, 
determines  it  is  obviously  of  such  a  compelling  nature  that,  in  the 
judgment  of  the  members  of  the  committee  or  a  majority  of  a  House 
of  Congress,  it  ought  to  be  published. 

What  is  our  ethical  and  legal  position  under  those  circumstances? 
Mr.  Moss.  I  think  our  legal  position  is  very  sound  that  we  are  not 
bound  by  it.  But  it  is  more  difficult  to  respond  to  the  ethical  problem. 
I  think  we  should  act  to  amend  our  rules  to  preclude  any  chairman 
from  placing  us  in  a  position  where  we  have  agreed  to  the  kinds  of 
conditions  which  restrict  the  House  or  the  Senate  to  honorably  exer- 
cise its  judgment. 

That  is  why  I  have  never  been  willing  to  go  beyond  the  clear  provi- 
sions of  the  Rules  of  the  House.  They  do  not  provide  for  any  chairman 
to  give  assurances  to  any  person  in  Government  that  the  information 
supplied  will  be  treated  in  confidence.  The  committee  is  empowered 
to  reach  such  an  agreement  but  not  the  chairman.  No  individual  Mem- 
ber of  the  House  or  of  the  Senate  is  given  this  power. 

Senator  Mathias.  The  Congress  has  no  power  to  make  that  kind 
of  commitment  at  the  expense  of  the  American  people. 

Mr.  Moss.  It  has  not.  But  I  do  point  out  that  in  our  Constitution, 
secrets  are  referred  to  only  once.  That  is  in  connection  with  the  Con- 
gress itself  which,  as  you  may  recall,  is  instructed  to  keep  a  record  of 
its  proceedings,  and  from  time  to  time  to  publish  the  same,  except 
those  portions  which  in  its  judgment  require  secrecy. 

Again  the  Framers  of  the  Constitution  were  aware  of  the  need  for 
material  to  be  kept  secret.  They  did  not  say  that  the  President  may 
keep  it  secret,  they  said  to  Congress.  "You  may  keep  it  secret."  I 
think  as  representatives  of  the  people,  if  we  determine  that  after  care- 
ful deliberations  that  material  should  be  released,  that  the  commit- 
ment of  one  Member  cannot  bind  the  body  itself. 

Senator  Mathias.  Our  proper  course  is  to  insist  on  the  right  and 
access  without  conditions. 

Mr.  Moss.  That  is  correct,  Mr.  Chairman,  I  would  never  receive 
information  from  the  executive  under  any  other  condition  nor  have  I 
in  the  22  years  I  have  chaired  committees  of  the  Congress. 
Senator  Mathias.  Mr.  Kurland  ? 

Professor  Kurland.  I  will  take  a  few  minutes,  Congressman,  to 
bring  us  back  to  the  legislative  function  of  this  body.  It  seems  to  me 
that  we  have  decried  this  situation,  and  for  far  too  long,  on  the  issues 
you  are  addressing  today.  You  do  suggest  in  your  testimony  at  least 
two  legislative  proposals,  implicitly  if  not  explicitly.  Once  is  the  need 
for  the  congressional  counsel  in  the  contempt  processes. 

The  second  we  have  talked  about,  the  expedited  procedures.  I  take 
it  you  are  talking  about  a  subpena  authorization  that  might  be  en- 
forceable directly  through  the  courts,  directly  and  immediately. 
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I  wondered  whether  there  are  not  other  legislative  proposals  that 
we  might  receive  in  the  hope  that  one  day  both  these  Houses  are 
going  to  take  seriously  the  question  of  what  they  should  do  about  the 
frustrations  that  have  been  imposed  upon  them  \ 

Mr.  Moss.  Yes ;  I  think  there  are. 

One  would  be  to  have  a  congressionally  mandated  security  program 
rather  than  one  based  solely  upon  Executive  order.  I  think  that  it  is 
too  important  a  matter  to  be  left  to  the  discretion  of  the  executive 
alone.  But  I  think  the  guidelines  for  classification  should  be  spelled 
out,  and  they  should  be  spelled  out  narrowly  enough  to  prevent  abuse. 
I  think  it  is  quite  possible  to  draft  that  kind  of  statutory  classification 
system. 

I  think  that  the  present  system  goes  beyond  the  scope  of  even  the 
Executive  order  because  the  Executive  order  provides  only  for  "top 
secret,"  "secret"  and  "confidential  classification."  We  all  know  that 
there  are  literally  dozens  of  classification  categories  that  are  them- 
selves so  secret  that  they  are  classified  and  not  identified  to  anyone 
except  those  who  handle  the  material. 

There  has  been  a  marked  expansion  of  the  cult  of  secrecy,  a  feeling 
that  you  can  gain  security  through  the  negative  policy  of  secrecy.  I 
think  it  does  require  the  attention  of  the  Congress.  I  think  we  abro- 
gate our  responsibilities  by  leaving  solely  to  the  executive  the  judg- 
ment of  what  kinds  of  systems  of  classification  we  should  have. 

I  fear  that  we  are  moving  rapidly  toward  a  possible  counterpart 
of  the  British  Official  Secrets  Act.  I  think  that  would  be  a  tragic 
mistake  in  this  country. 

The  problems  that  were  disclosed  by  a  very  competent  committee 
of  the  Senate,  by  the  Watergate  episodes,  and  by  hearings  in  the 
House,  do  not  reflect  a  failure  to  protect  the  security.  They  reflect 
rather  the  abuse  of  law  by  the  very  agencies  charged  with  carrying 
out  the  law.  They  reflect  the  abuse  of  law  and  of  rights  by  the  agencies 
apparently  obsessed  with  the  idea  that  their  mission  is  to  protect  the 
security  of  the  Nation,  as  they  define  it,  at  whatever  cost. 

Limitations  must  be  spelled  out.  I  think  they  can  only  be  spelled 
out  effectively  through  legislative  action. 

Senator  Mathias.  If  I  can  intervene  at  this  point,  it  seems  to  me  the 
inappropriateness  of  an  official  secrets  act  is  underscored  by  the  differ- 
ence between  the  two  governmental  systems  in  Great  Britain  and  in 
the  United  States. 

In  Great  Britain,  where  the  executive  is  in  fact  a  committee  of  the 
legislative  branch,  there  is  an  entirely  different  atmosphere  than  in 
this  country  where  the  doctrine  of  separation  of  powers  sets  them 
apart.  There  is  a  sharp  dichotomy  which  could  cause  it  to  become  a 
wall  of  ignorance  if  there  were  a  wall  of  official  secrets. 

Mr.  Moss.  There  was  a  report  made  to  the  late  President  Eisenhower 
in  1954,  recommending  an  official  secrets  act.  At  that  time  I  spoke  out 
very  strongly  against  it  and  I  intend  to  speak  out  just  as  vigorously 
against  anything  resembling  the  British  Official  Secrets  Act. 

Professor  Kurland.  I  would  like  to  emphasize  one  other  point  here. 
Proposed  legislation  clearly  draws  a  distinction  between  the  right  of 
privacy  of  individuals  on  the  one  hand  and  the  distortions  of  secrecy 
privilege  on  the  other.  I  would  expect  then  that  in  any  legislation  that 
you  might  suggest  it  might  be  necessary  to  avoid  the  confusion  which 


98 

has  been  imposed  upon  the  country  by  talking  about  privacy  when  they 
mean  secrecy  and  secrecy  when  they  mean  privacy. 

The  history  of  this  Senate  in  the  period  of  the  late  fifties,  the  Mc- 
Carthy era,  has  been  utilized  by  the  executive  branch  as  a  reason  for 
not  cooperating  with  the  investigative  power  of  the  Congress.  I  derive 
from  your  sponsored  legislation  that  you  are  not  prepared  to  invade 
the  privacy  of  individuals,  that  while  you  are  still  trying  to  secure 
the  data  necessary  for  Congress  to  act 

Mr.  Moss.  The  privacy  of  the  individual  must  be  protected  to  the 
greatest  possible  extent.  Only  when  it  is  clear  that  the  public  need  to 
invade  that  privacy  is  more  important  than  the  need  for  the  privacy, 
should  it  ever  be  invaded. 

During  the  McCarthy  period,  on  May  17,  1954,  President  Eisen- 
hower in  a  letter  to  former  Secretary  of  the  Army  Stevens,  ordered 
him  not  to  appear  before  the  committee  of  the  Senate  and  give  testi- 
mony. The  committee  should  have  insisted  and  used  its  full  powers 
to  compel  the  appearance.  The  committee  had  abused  seriously  its  own 
powers  and  abused  its  witnesses.  But  nevertheless  in  that  particular 
instance,  the  committee  was  correct. 

The  assertion  of  executive  privilege  was  backed  by  an  interestingly 
constructed  memorandum — characterized  as  an  opinion,  but  really  a 
memorandum  of  law — by  former  Attorney  General  Brownell.  An 
analysis  of  that  memorandum  that  we  undertook  showed  that  it  was  a 
highly  irrelevant  document  of  little  validity,  giving  little  guidance  in 
the  clarification  of  the  issues  before  the  committee. 

Professor  Kurland.  Thank  you,  Congressman. 

Senator  Mathias.  Just  an  illustration  of  the  fact  that  hard  cases 
do  make  bad  law. 

Mr.  Moss.  They  do,  indeed. 

Senator  Mathias.  We  are  very  grateful  to  you  for  being  here  today. 
While  I  still  have  you,  I  am  going  to  lobby. 

Take  a  heard  look  at  S.  205. 

Mr.  Moss.  I  shall,  indeed. 

Senator  Mathias.  See  if  you  don't  agree  that  the  agencies  should 
be  put  under  this  form  of  scrutiny. 

Mr.  Moss.  I  think  that  would  be  a  sound  approach.  I  will  take  a 
look  at  it  and  perhaps  offer  or  cosponsor  it. 

Senator  Mathias.  Our  next  witness  is  Mr.  Antonin  Scalia,  the  As- 
sistant Attorney  General,  Office  of  Legal  Counsel  of  the  Department 
of  Justice. 

You  have  been  very  patient.  The  committee  regrets  having  kept  you 
waiting  so  long. 

TESTIMONY  OP  ANTONIN  SCALIA,  ASSISTANT  ATTORNEY  GENERAL, 
OFFICE  OF  LEGAL  COUNSEL,  THE  DEPARTMENT  OF  JUSTICE, 
ACCOMPANIED  BY  PETER  KLARFELD,  ATTORNEY-ADVISER, 
OFFICE  OF  LEGAL  COUNSEL 

Mr.  Soalia.  No  problem,  Senator.  I  was  interested. 

Senator  Mathias.  You  are  saying  you  were  interested  reminds  me 
of  the  case  of  the  English  judge  who  after  hearing  an  hour  of  disser- 
tation by  counsel  announced  in  a  somewhat  bored  fashion  that  he  had 
not  been  enlightened. 
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Counsel  respectfully  looked  at  the  bench  and  said  well,  My  Lord, 
maybe  not  enlightened  but  you  were  informed.  [Laughter.] 

Mr.  Scalia.  I  hope  I  can  produce  a  little  bit  of  both  this  morning. 
I  have  with  me  Mr.  Peter  Klarfeld,  staff  attorney,  Office  of  Legal 
Counsel. 

Mr.  Chairman  and  members  of  the  subcommittee,  I  am  pleased 
to  appear  here  today  to  present  the  views  of  the  Department  of  Jus- 
tice with  respect  to  some  of  the  issues  concerning  congressional  access 
to,  control  of,  and  release  of,  sensitive  Government  information. 

It  is  certainly  an  appropriate  time  to  consider  such  matters.  In 
connection  with  the  recent  investigations  by  the  Senate  and  House 
Select  Committees  on  Intelligence,  the  executive  branch  has  provided 
to  the  Congress  and  its  staff  copies  of  literally  tens  of  thousands  of 
classified  documents,  some  relating  to  the  most  secret  areas  of  military 
and  diplomatic  activity.  In  addition,  access  has  been  provided  to  thou- 
sands of  other  documents  within  the  executive  agencies'  own  files. 
The  subjects  have  ranged  from  new  technological  equipment  under 
development  by  military  and  intelligence  agencies,  to  the  content  of 
diplomatic  negotiations,  to  the  precise  character  of  intelligence  activi- 
ties being  conducted  by  this  Government  throughout  the  world. 

It  is  no  exaggeration  to  say  that  this  has  amounted  to  a  staggering 
amount  of  extremely  sensitive  information,  far  beyond  what  has  ever 
before  been  provided  to  this  Congress,  or,  I  think,  to  any  parliamentary 
body  in  any  Western  democracy. 

Senator  Mathias.  Let  me  say  that  no  government  has  been  as  big 
as  our  Government.  I  don't  think  any  government  has  ever  passed 
through  a  comparable  period  of  history.  There  is  some  factual  back- 
ground for  this  sharing  of  information. 

Mr.  Scalia.  I  don't  doubt  that.  I  was  about  to  say  that  we  don't 
question  the  propriety  of  the  Congress'  receiving  this  information.  My 
•only  point  is  that  it  is  an  appropriate  time  to  consider  these  matters 
because  the  Congress  now  has  within  its  possession  vast  quantities  of 
sensitive  information,  which  has  not  been  the  case  before. 

Senator  Mathias.  Let  me  suggest — and  I  want  you  to  be  entirely 
guided  by  your  own  wishes  in  this — but  if  you  would  like  to  submit 
your  statement  in  full  for  the  record  and  discuss  it  as  we  go  along, 
you  may — or  perhaps  you  would  rather  deliver  the  statement  without 
interruption. 

Mr.  Scalia.  I  don't  mind  being  interrupted,  but  I  don't  know  that  I 
could  compress  it.  I  try  not  to  write  any  more  than  I  really  want  to  say. 

Senator  Mathias.  You  carry  through. 

Mr.  Scalia.  The  President,  early  in  the  course  of  these  intelligence 
investigations  expressed  his  intent  and  desire  to  cooperate  to  the  maxi- 
mum extent  possible.  The  amount  of  material  provided  made  good  that 
pledge.  In  fact,  documents  were  denied  on  the  basis  of  executive  priv- 
ilege on  only  one  occasion — and  then  the  matter  was  ultimately  accom- 
modated by  providing  the  data  which  the  Congress  required  in  some 
other  form. 

Nor  has  President  Ford  asserted  executive  privilege  with  respect 
to  any  other  inquiries  during  his  Presidency,  with  the  exception  of  an 
assertion  1  month  ago,  in  response  to  a  subpena  which  called  for  the 
production  of  what  amounted  to  hundreds  of  thousands  of  sensitive 
documents  within  a  period  of  7  working  days — not  nearly  enough  time 
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even  to  review  the  documents  for  the  purpose  of  determining  what 
they  contained.  I  think  it  unlikely,  by  the  way,  that  the  committee  in 
question  knew  that  this  volume  of  material  was  involved — and  that 
sort  of  misunderstanding  is  one  of  the  evils  which  the  procedures  I 
will  suggest  later  on  will,  hopefully,  avoid.  We  are  now  seeking  to  work 
out  arrangements  which  will  provide  the  committee  the  documents 
and  testimony  which  its  investigation  requires,  and  I  think  we  will 
succeed. 

I  hope  I  need  say  no  more  to  emphasize  the  willingness  of  this  ad- 
ministration and  of  this  President  to  do  all  that  is  possible  to  facili- 
tate the  provision  of  needed  information  to  the  legislative  branch.  For 
its  part,  I  am  sure  the  Congress  is  also  eager  to  assure  the  protection 
of  information  whose  secrecy  is  vital  to  our  national  defense,  our 
foreign  policy,  and  the  functioning  of  the  executive  branch ;  these  are 
not  exclusively  Presidential  interests. 

Senator  Mathias.  I  would  interrupt  at  this  point  to  concur  in  a 
general  way  about  what  you  have  said  about  the  willingness  of  the  ex- 
ecutive branch  to  share  sensitive  information.  As  a  member  of  the  Se- 
lect Committee  on  Intelligence  in  the  Senate,  I  have  been  intimately 
involved  in  that  whole  effort. 

I  have  met  down  in  the  bowels  of  the  White  House  to  discuss  pas- 
sage of  information.  It  has  not  always  been  easy  but  it  has  happened 
in  large  part.  I  think  the  President's  personal  commitment  in  this 
regard  has  been  important.  I  have  spent  many  hours  out  at  Langley 
arranging  for  the  transfer  of  information  from  that  point. 

I  think  that  that  has  been  important.  I  also  am  very  proud  of  the 
record  of  the  Senate  committee  in  having  carefully  preserved  the 
confidence  that  is  implicit  in  these  transfers  of  information.  I  am 
mindful  of  the  fact  that  there  has  not  been  one  single  leak  of  informa- 
tion of  national  security  significance  from  the  Senate  committee. 

Mr.  Scalia.  I  have  had,  from  time  to  time,  some  involvement  in 
the  matters  relating  to  the  provision  of  information  to  both  the  Senate 
and  the  House  committees  and  I  have  the  same  feeling  that  it  has  been 
a  long  and  very  fruitful  effort.  I  think  it  is  an  example  of  the  kind  of 
cooperation  that  can  be  developed  between  the  branches — and  that  is 
necessary  when  the  Congress  is  investigating  sensitive  areas. 

I  am  afraid  that  sometimes  we  tend  to  argue  these  issues  in  the 
abstract,  and  debate  theoretically  the  ultimate  powers  of  either  of 
the  branches  of  Government — and  that  is  not  really  the  way  the 
system  works.  In  most  instances,  I  think  in  all  instances,  the  interests 
of  both  branches  can  be  accommodated. 

I  hope  to  place  my  remarks  today  within  the  context  of  such  co- 
operation, within  the  context  of  the  President's  concern  that  the  Con- 
gress receive  the  information  which  it  requires  and  the  concern  of  the 
Congress  that  the  executive  branch  be  able  to  prevent  public  dis- 
closure when  the  nature  of  its  function  so  demands.  I  hope,  in  other 
words,  to  rise  above  sterile  quibbling  over  the  scope  or  even  the  ex- 
istence of  executive  privilege;  for  that  is  rather  like  discussing  the 
requirements  for  a  happy  marriage  by  carefully  defining  the  legal 
requirements  for  obtaining  a  divorce.  A  legislative-executive  dispute 
over  executive  privilege  represents  the  failure  of  the  accommodation 
which  I  take  it  to  be  the  purpose  of  these  hearings  to  foster  and 
encourage. 
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Let  me  describe,  first  of  all,  the  principal  procedure  which  the 
executive  branch  has  applied  to  facilitate  cooperation  in  the  field.  In 
1969  President  Nixon  issued  a  memorandum  to  the  heads  of  all  execu- 
tive departments  and  agencies,  setting  forth  the  policy  of  complying 
to  the  fullest  extent  possible  with  congressional  requests  for  informa- 
tion and,  as  a  means  of  assuring  that  objective,  establishing  a  formal 
procedure  for  the  invocation  of  any  claim  of  executive  privilege.  In 
brief,  the  procedure  requires  the  head  of  any  department  or  agency 
who  wishes  to  assert  executive  privilege  with  respect  to  a  congressional 
request  to  consult  the  Attorney  General,  through  the  Office  of  Legal 
Counsel. 

If  the  agency  head  and  the  Attorney  General  agree,  after  consulta- 
tion, that  privilege  should  not  be  asserted — and  this,  by  the  way,  is 
the  usual  resolution — that  is  the  end  of  the  matter.  If  they  agree  that 
executive  privilege  should  be  asserted,  or  if  either  of  them  believes 
the  issue  should  be  submitted  to  the  President,  the  matter  is  referred 
to  the  White  House  Counsel's  Office,  which  obtains  and  conveys  to  the 
agency  head  the  President's  decision.  While  this  procedure  is  being 
conducted,  the  department  or  agency  head  is  instructed  to  request  the 
congressional  committee  to  hold  its  demand  for  the  information  in 
abeyance  so  that  the  President  may  consider  it. 

Of  course,  it  is  in  a  sense  true  that  all  this  procedure  is  no  better 
or  worse  than  the  judgment  of  the  President  who  is  at  the  peak  of  the 
decisionmaking  pyramid  which  it  establishes.  If  he  chooses  to  assert 
executive  privilege  arbitrarily  the  procedure  will  in  the  last  analysis 
not  be  successful.  That  is  not,  as  I  have  asserted  above,  a  problem 
which  exists  with  respect  to  the  present  administration. 

Senator  Mathias.  It  was  certainly  a  dead  letter  as  far  as  the  Nixon 
administration  was  concerned. 

Mr.  Scalia.  There  were  problems  with  the  assertion  of  executive 
privilege  during  the  latter  part  of  that  administration. 

Senator  Mathias.  I  am  not  sure  that  the  procedure  itself  is  not  a 
dangerous  kind  of  formalization  of  this  very  vague  doctrine  of  ex- 
ecutive privilege. 

Mr.  Scalia.  It  is  useful  in  one  respect  which  I  am  about  to  get  to^ 
Regardless  of  who  the  President  at  the  time  may  be,  the  procedure 
itself  does  drastically  reduce  the  occasions  for  improper  withholding 
of  information  from  the  Congress.  With  a  few  notable  exceptions, 
what  Congress  has  considered  to  be  the  worst  abuses  in  the  past  have 
been  refusals  to  produce  not  by  the  President  himself,  but  by  his  sub- 
ordinates within  the  executive  branch.  The  problem  in  Congress'  view 
has  been  the  arbitrary  refusal  by  individual  agency  heads  without  any 
specific  attention  to  the  issue  by  the  President  himself  to  provide  in- 
formation which  the  Congress  has  requested.  The  potential  for  such 
abuse  is  eliminated  by  the  1969  procedure,  which  assures  that  any 
invocation  of  what  is  certainly  a  most  important,  and  should  be  a 
rarely  used,  Presidential  power  is  made  only  with  the  knowledge  and 
at  the  specific  direction  of  the  President  himself. 

As  a  footnote  to  my  description  of  this  procedure,  I  might  observe 
that  its  feasibility  depends  to  some  extent  upon  reciprocal  reasonable- 
ness on  the  part  of  the  Congress.  That  is  to  say,  if  many  committees 
and  subcommittees  of  the  Congress  regularly  subpena,  "for  uncondi- 
tional release,  large  numbers  of  documents  dealing  with  highly  sensi- 
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tive  areas,  making  no  attempt  to  work  out  with  the  agencies  mutually 
satisfactory  alternatives,  it  will  as  a  practical  matter  be  impossible 
for  the  President  to  devote  his  personal  attention  to  the  consideration 
of  each  document  or  item  of  information  demanded. 

This  is  in  effect  what  occurred  with  respect  to  the  assertion  of  privi- 
lege that  I  referred  to  earlier.  Within  7  days,  hundreds  of  thousands  of 
documents  were  demanded.  There  was  no  way  that  the  procedure — in 
the  sense  of  having  the  President  actually  consider  each  document — 
could  possibly  have  been  complied  with.  He  had  to  make  the  judgment 
that  there  was  a  lot  of  sensitive  material  and  that  we  were  unable  to 
comply,  at  least  on  an  interim  basis,  with  that  subpena. 

Let  me  now  direct  my  attention  to  what  the  Congress  might  use- 
fully do  to  facilitate  the  desired  cooperation  in  this  field.  I  approach 
the  subject  with  some  diffidence,  since  I  certainly  do  not  mean  to  coun- 
sel the  Congress  on  how  to  conduct  its  own  business.  It  is  my  under- 
standing, however,  that  you  would  welcome  respectful  suggestions  as 
to  how — from  the  executive  branch's  viewpoint — improvements  in  this 
area  of  cooperation  might  be  achieved. 

Analytically,  I  think  the  areas  of  possible  improvement  are  two : 
First,  improvements  which  reduce  to  what  Congress  considers  the 
necessary  minimum  the  volume  of  sensitive  material  which  is  sought, 
and  the  number  of  different  committees  which  receive  it.  And  second, 
improvements  which  go  to  the  treatment  of  the  information  once  it  is 
obtained.  As  to  the  first  of  these,  just  as  a  system  of  cooperation  de- 
mands that  the  President  be  extremely  reluctant  to  assert  the  im- 
possibility of  providing  any  information  which  the  Congress  requests, 
so  also  it  demands  that  the  Congress  give  due  regard  to  reasonable 
executive  protestations  of  the  extreme  sensitivity  of  certain  items  of 
information,  and  refrain  from  seeking  the  production  of  such  items 
unless  its  legislative  purpose  genuinely  so  requires.  This  assuredly 
takes  a  good  deal  of  self-restraint,  since  the  more  sensitive  the  infor- 
mation is  the  more  attractive  it  becomes  to  have  it — and  indeed  nothing 
makes  for  a  more  interesting  and  better  covered  congressional  hearing 
than  one  which  involves  the  disclosure  of  the  most  closely  held  secrets. 

When  self-restraint  exists,  the  present  procedural  arrangements  for 
the  subpenaing  of  information  from  the  executive  branch  are  perhaps 
adequate.  If,  however,  it  becomes  the  fashion  to  fire  off  subpcnas  for  in- 
formation that  is  known  to  be  sensitive,  without  adequate  consultation 
and  genuine  effort  to  achieve  the  legislative  purpose  in  a  fashion  which 
will  also  accommodate  valid  executive  needs  for  secrecy. — if,  I  say, 
such  a  practice  becomes  commonplace,  you  might  wish  to  consider  some 
procedural  improvements  which  would  eliminate  confrontations  be- 
tween the  two  branches,  or  at  least  reduce  them  to  those  instances  in 
which  they  must  occur.  As  I  indicated  earlier,  the  executive  branch 
met  the  problem  of  unreasonable  denials  of  congressional  requests  by 
making  it  impossible  for  subordinate  officials  to  make  such  denials  on 
their  own. 

If  hasty  or  unreasonable  subpenas  become  a  problem,  perhaps  the 
Houses  of  Congress  might  consider  some  comparable  restrictions  upon 
their  delegations  of  authority.  As  matters  now  stand,  by  reason  of  in- 
ternal House  and  Senate  rules,  a  single  committee  of  either  House  can 
provoke  a  confrontation  between  the  two  branches  by  issuing  a  sub- 
pena against  an  agency  official.  Indeed,  as  certain  House  committees 
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have  interpreted  their  rules,  a  single  subcommittee — perhaps  as  few 
as  5  members  of  435 — can,  with  the  concurrence  of  the  committee  chair- 
man, issue  such  a  subpena. 

Now  it  is  true  that  any  contempt  action  based  upon  the  subpena  must 
be  voted  by  the  entire  House,  but  that  still  escalates  the  confrontation 
much  too  swiftly.  In  theory,  what  the  full  House  votes  upon  is  not 
whether  the  demand  for  sensitive  information,  given  the  alternative 
production  which  the  executive  tendered,  was  prudent  and  reasonable, 
but  rather  whether  the  executive  branch  officials — the  Secretary  of 
State,  for  example,  or  even  the  President  himself — failed  to  comply 
with  a  committee  subpena.  To  be  sure  there  may  be  some  room  for  blur- 
ring the  issue  by  deeming  the  executive  branch's  alternative  tender  to 
be  substantial  compliance ;  but  there  is  considerable  pressure  to  sustain 
the  committee  as  a  matter  of  institutional  loyalty,  when  such  a  massive 
confrontation  has  occurred,  and  when  the  executive  has  in  fact  spurned 
a  congressional  subpena. 

The  plain  fact  is  that  when  the  President,  after  following  the  strict 
executive  branch  procedures,  which  I  have  described  above,  determines 
that  he  cannot,  consistent  with  the  duties  of  his  office,  comply  with  a 
particular  subpena,  he  is  under  present  practice  not  contradicting  the 
judgment  of  a  House  of  Congress,  but  merely  the  judgment  of  one  of 
its  committees,  or  even  subcommittees.  Is  it  not  premature  to  take  a 
vote  at  once  upon  whether  the  executive  branch  official  served  with  a 
subpena  should  be  held  in  contempt  ?  In  view  of  the  gravity  of  what  is 
at  stake,  should  not  the  entire  House  first  have  an  opportunity  to  con- 
sider whether  the  subpena  is  indeed  desirable  ?  What  I  am  suggesting 
is  the  possibility  of  some  procedure  whereby,  upon  the  personal  re- 
quest of  the  President,  a  subpena  issued  by  a  committee  may  be  re- 
viewed by  the  entire  House  before  the  executive  branch  official  must 
take  the  risk  of  placing  himself  in  contempt.  The  committee  and  the 
executive  would  have  an  opportunity  to  present  to  the  full  body  the 
nature  of  their  disagreement  over  the  information  sought,  and  the 
alternative  ways  of  obtaining  it.  I  do  not  think  this  procedure  too 
cumbersome,  given  the  importance  of  the  matter  at  issue.  If  that  is  not 
acceptable,  however,  perhaps  there  could  at  least  be  devised  some  pro- 
cedure whereby,  upon  Presidential  protest  of  a  subpena,  its  issuance 
could  be  reviewed  by  a  special  select  committee  of  the  House,  detached 
from  the  immediate  dispute  and  thus  removed  from  the  personality 
clashes  which  sometimes  become  involved. 

I  am  not  suggesting,  Mr.  Chairman,  that  this  procedure  be  imple- 
mented at  the  present  time.  We  have  managed  to  get  along  for  200 
years  without  it.  It  may  well  be  that  the  crisislike  confrontations  we 
have  had  in  the  past  few  years  are  extraordinary  phenomena,  attribut- 
able to  mistrust  of  Presidential  power  which  had  earlier  been  abused 
and  also  to  the  uniquely  sensitive  character  of  certain  massive  investi- 
gations which  the  Congress  was  conducting.  If,  however,  the  issuance 
of  subpenas  to  the  executive  branch,  once  a  rarity,  becomes  common- 
place, a  procedure  such  as  that  which  I  have  just  described  should  be 
considered. 

A  second  problem  which  your  committee  might  consider,  which  goes 
again  to  rationalizing  the  volume  of  information  which  the  Congress 
demands,  is  the  need  to  prevent  proliferation  of  separate  committees 
investigating  the  same  sensitive  areas.  At  the  present  time,  intelligence 
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information  may  be  sought  by  innumerable  committees  and  subcom- 
mittees, ranging  from  Armed  Services  and  Foreign  Relations  to  Gov- 
ernment Operations.  At  the  present  time  covert  operations,  which  are 
uniquely  subject  to  being  entirely  nullified  by  mere  publication  of  their 
existence,  must  be  reported  to  eight  separate  committees.  It  is  almost 
a  mathematical  fact  that  the  wider  the  distribution  of  sensitive  in- 
formation, the  more  certain  its  compromise. 

I  assure  you  that  the  executive  branch  takes  this  principle  very 
seriously.  I  have  been  in  a  meeting  involving  certain  problems  shared 
by  the  Central  Intelligence  Agency,  the  National  Security  Agency, 
and  the  FBI  in  which,  when  it  became  necessary  for  the  decisionmakers 
to  depart  from  generalities  and  to  discuss  specific  activities  of  the 
individual  agencies,  the  representatives  of  those  agencies  other  than 
the  one  whose  activities  were  under  discussion  left  the  room,  and 
returned  later,  so  that  the  dissemination  of  the  sensitive  activities 
would  be  as  restricted  as  possible.  To  provide  what  was  to  me  another 
striking  example,  within  the  National  Security  Council  only  a  single 
staff  member  is  permitted  access  to  minutes  dealing  with  covert  opera- 
tions. This  sort  of  precaution  is  essental  if  our  necessary  secrets  are  to 
remain  secret. 

I  think  it  is  not  too  much  to  ask  of  the  Congress  that  it  takes  steps 
to  limit  the  number  of  committee  and  subcommittee  staffs  to  which 
sensitive  information  must  be  provided.  The  executive  branch  would 
favor,  for  example,  a  single  joint  committee,  or  if  that  is  not  possible, 
a  single  committee  in  each  House,  with  exclusive  oversight  jurisdic- 
tion over  intelligence  matters.  If  exclusive  jurisdiction  is  not  possible, 
at  least  a  joint  committee  or  single  committee  in  each  House  should 
have  authority  to  determine  what  intelligence  investigations  and  hear- 
ings can  be  conducted  by  other  committees,  so  that  unnecessary  dupli- 
cation will  be  avoided. 

I  am  ^  not  unmindful  of  the  practical  and  political  difficulties  in- 
volved in  an  attempt  to  restrict  committee  jurisdiction  or  to  impose 
hierarchical  structure  upon  a  collegial  institution.  But  in  this  area,  the 
national  interest  genuinely  demands  it.  I  might  mention  that  the  im- 
provement I  suggest  would  have  an  important  byproduct :  One  of  the 
primary  criticisms  of  both  executive  branch  control  and  congressional 
oversight  of  the  intelligence  community  in  the  past  has  been  the  lack 
of  focused,  centralized  responsibility.  The  President's  recent  Execu- 
tive order  was  largely  intended  to  remedy  that  problem  within  the 
executive  branch,  by  establishing  clear  lines  of  vertical  and  horizontal 
responsibility  and  coordinated  control.  I  believe  the  functioning  of  the 
Congress  in  this  field  would  similarly  be  positively  improved  by  clearly 
established,  centralized  responsibility. 

The  second  general  area  in  which  improvements  might  be  considered 
pertains  to  the  treatment  of  sensitive  information  once  Congress  has 
received  it.  Procedures  to  assure,  insofar  as  possible,  the  protection  of 
sensitive  information  are  important  not  merely  because  of  their  pri- 
mary effect  of  safeguarding  essential  national  secrets,  but  also  because, 
to  the  extent  they  are  effective,  they  will  reduce  the  executive  reluc- 
tance to  give  material  to  the  Congress  and  thus  foster  the  desired 
cooperation.  (I  am  not  here  suggesting,  by  the  way,  that  the  Congress 
refrain  from  performing  any  functions  which  it  desires — but  simply 
that  it  make  some  effort  to  perform  them  in  the  way  which  will  be 
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least  disruptive  to  our  needs  for  retaining  the  confidentiality  of  some 
crucial  information.)  You  wil  recall,  Mr.  Chairman,  the  special  pro- 
cedures the  select  committee  adopted — special  arrangements  to  pre- 
serve the  secrecy  of  the  information  that  the  executive  branch  turned 
over.  These  procedures  enabled  the  executive  branch  to  be  much  more 
forthcoming  with  sensitive  materials  than  would  otherwise  have  been 
possible. 

In  this  field  of  internal  control  over  information  already  obtained 
undoubtedly  the  most  difficult  problem  is  that  of  preventing  unau- 
thorized disclosure  by  Members  of  Congress  themselves.  The  speech  or 
debate  clause  of  the  Constitution,  article  I,  section  6,  prevents  the  use 
of  court-imposed  civil  or  criminal  sanctions  to  prevent  even  the  most 
blatant  and  harmful  compromise  of  national  secrets,  if  such  com- 
promise is  effected  by  Members  of  Congress  or  their  staffs  in  the  course 
of  the  legislative  process — a  process  which  includes,  under  the  Supreme 
Court's  decision  in  Gravel  v.  United  States,  any  disclosure  which  occurs 
in  the  course  of  congressional  debates  and  hearings.  Moreover,  even 
when  the  disclosure  is  not  made  strictly  in  the  legislative  process,  so 
that  the  speech  or  debate  clause  is  not  a  technical  bar,  there  is  under- 
standable reluctance  on  the  part  of  the  executive  branch  to  proceed 
under  available  criminal  statutes  against  an  elected  official  with  respect 
to  such  a  matter.  In  other  words,  effective  protection  must  come  from 
the  Congress  itself. 

What  formal  controls  over  disclosure  by  Members  currently  exist  ? 
Both  Houses  of  Congress  have  rules  governing  treatment  of  confiden- 
tial information.  Rule  XXXVI  of  the  Standing  Rules  of  the  Senate, 
for  example,  provides : 

3.  All  confidential  communications  made  by  the  President  of  the  United  States 
to  the  Senate  shall  be  by  the  Senators  and  tbe  officers  of  the  Senate  kept  secret ; 
and  proceedings  thereon  shall  also  be  kept  secret,  until  the  Senate  shall,  by  their 
resolution,  take  off  the  injunction  of  secrecy,  or  unless  the  same  shall  be  consid- 
ered in  open  executive  session. 

4.  Any  Senator  or  officer  of  the  Senate  who  shall  disclose  the  secret  or  confi- 
dential business  or  proceedings  of  the  Senate  shall  be  liable,  if  a  Senator,  to 
suffer  expulsion  from  the  body ;  and  if  an  officer,  to  dismissal  from  the  service 
of  the  Senate,  and  to  punishment  for  contempt. 

5.  Whenever,  by  the  request  of  the  Senate  or  any  committee  thereof,  any  docu- 
ments or  papers  shall  be  communicated  to  the  Senate  by  the  President  or  the 
head  of  any  department  relating  to  any  matter  pending  in  the  Senate,  the  pro- 
ceedings in  regard  to  which  are  secret  or  confidential  under  the  rules,  said  docu- 
ments and  papers  shall  be  considered  as  confidential,  and  shall  not  be  disclosed 
without  leave  of  the  Senate. 

The  House,  too,  has  rules  providing  for  receipt  of  confidential  com- 
munications from  the  President,  rule  XXXIX,  for  closed  committee 
sessions  on  national  security  matters,  rule  XI  (2)  (g)  (2) ,  for  the  confi- 
dentiality of  information  received  in  a  closed  investigative  committee 
session,  rule  XI(2)(k)(7),  and  for  investigation  by  the  Committee 
on  Standards  of  Official  Conduct  of  violations  of  House  Rules  and  its 
recommendation  of  appropriate  action  against  Members. 

There  is,  to  begin  with,  some  question  whether  the  scope  of  confiden- 
tial information  covered  by  these  rules  includes,  as  it  should,  all  mate- 
rial provided  by  the  executive  to  a  committee  with  the  understanding 
that  the  committee  will  not  make  it  public.  Passing  that  issue,  however, 
it  is  accurate  to  say  that  past  implementation  of  these  rules,  even  with 
respect  to  the  types  of  information  to  which  they  clearly  do  apply, 
has  provided  little  assurance  to  the  executive  branch  that  improper 
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disclosures  by  individual  Members  will  be  prevented,  and  little  warn- 
ing to  any  Member  of  Congress  who  would  entertain  such  a  course 
that  this  action  will  be  punished.  The  only  instance  of  disciplinary 
action  we  have  been  able  to  discover  occurred  in  1811,  when  the  Senate 
adopted  a  resolution  originally  introduced  (in  somewhat  stronger 
form,  as  one  might  expect)  by  Henry  Clay,  reading  as  follows: 

*  *  *  Timothy  Pickering,  A  Senator  from  the  State  of  Massachusetts,  having, 
on  this  day,  whilst  the  Senate  was  in  session  with  open  doors,  read  from  his 
place  certain  documents  confidentially  communicated  by  the  President  of  the 
United  States  *  *  *  has  in  so  doing  committed  a  violation  of  the  rules  of  this 
body;  *  *  * 

Here  again  I  am  acutely  aware  of  the  understandable  reluctance  to 
take  firm  action  in  this  area ;  such  reluctance  cannot,  however,  coexist 
with  the  desire  to  obtain  the  innermost  secrets  of  our  military  and 
foreign  policies.  It  is  unthinkable  that  a  single  individual,  despite  the 
contrary  will  of  the  President  and  the  Congress,  should  be  able  to  halt 
a  sensitive  operation  whose  mere  disclosure  means  termination;  and 
the  only  remedy  against  such  a  result  rests  with  the  Congress  itself. 

The  lack  of  vigorous  action  in  the  past  may  have  resulted  more 
from  a  failure  of  will  than  a  lack  of  procedures,  but  there  are  a  few 
considerations  and  suggestions  which  your  committee  might  consider. 
First,  perhaps  the  sanction  established  by  Senate  rule  XXXVI  (4)  is 
too  massive — that  is,  the  sanction  of  expulsion.  Perhaps  as  an  alterna- 
tive to  expelling  a  Member  from  the  Senate,  there  should  be  provided 
the  sanction  of  elimination  from  all  committee  assignments.  Second, 
perhaps  it  would  be  desirable  to  render  certain  punishments  auto- 
matic— upon  the  establishment  of  the  fact  of  unauthorized  disclo- 
sure— rather  than  merely  as  it  now  is,  discretionary.  Some  means  must 
be  found  whereby  the  vote  upon  punishment  for  unauthorized  disclo- 
sure does  not  become  a  congressional  referendum  upon  the  particular 
activity  which  the  disclosure  is  intended  to  compromise.  Surely  the 
only  proper  issue  before  the  House  should  be  whether  the  Member 
abided  by  its  requirements  of  secrecy  or  not.  Unless  such  an  attitude 
is  adopted,  one  can  hardly  expect  the  executive  branch  to  have  any 
confidence  that  the  material  it  provides  to  the  Congress  will  be  kept 
safe.  This  result  could  be  achieved,  in  theory  at  least,  by  providing 
that  specified  disciplinary  sanctions  shall  be  imposed  upon  violation 
of  the  House  rules  on  nondisclosure,  whatever  those  rules  might  be. 

Leaving  the  issue  of  unauthorized  disclosure  by  a  single  Member, 
let  me  make  just  a  few  remarks  concerning  procedures  by  which  a 
House  of  Congress  itself  may  authorize  disclosure.  In  a  few  situa- 
tions, let  me  make  it  clear,  I  think  it  would  be  improper  for  the  House 
to  authorize  any  disclosure — notably,  when  the  information  has  been 
received  under  an  agreement  of  nondisclosure,  or  when  disclosure  is 
rendered  unlawful  by  statute,  as  is  the  case  with  classified  communi- 
cations intelligence,  or  when  its  disclosure  has  the  purpose  and  effect 
of  negating  or  frustrating  action  which  both  Houses  of  Congress  have 
authorized  the  executive  to  perform.  I  wish  to  speak,  however,  of 
authorization  of  disclosure  when  none  of  these  complications  exist, 
and  where  the  only  issue  is  the  fact  that  the  item  of  information  has 
been  classified  by  the  executive  branch. 

I  would  not  assert  that  this  alone  should  prevent  publication  by  a 
House  of  Congress.  The  need  for  secrecy  is,  like  most  needs,  a  relative 
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matter,  and  merely  because  the  executive  branch  has  determined  for 
its  internal  purposes  that  a  particular  item  should  not  generally  be 
disclosed,  it  does  not  follow  that  the  item  should  not  be  published 
when  a  House  of  Congress  considers  publication  essential  for  the 
proper  performance  of  its  functions.  Nor  would  I  assert  that  this 
issue  should  in  all  cases  have  to  go  to  the  full  House.  In  most  instances 
it  may  be  responsible  to  delegate  the  judgment  initially  to  a  committee. 
However,  it  seems  to  me  reasonable  and  indeed  essential  that  the 
executive  be  afforded  an  opportunity  to  disagree  with  the  judgment 
of  the  committee  that  the  classification  be,  in  effect,  eliminated,  and 
to  bring  its  objection,  if  it  wishes,  before  some  body  more  representa- 
tive of  the  full  House  than  the  particular  committee  conducting  the 
investigation. 

I  am"  suggesting  that  you  consider  embodying  in  your  rules  a  pro- 
cedure whereby  the  executive  branch  must  be  afforded  an  opportunity 
to  review  any  classified  information  which  is  proposed  to  be  made 
public,  and  to  suggest,  if  it  wishes,  that  some  of  it  be  withheld;  if 
agreement  on  the  matter  cannot  be  reached — which  would,  I  think, 
be  a  rare  occurrence — the  President  should  be  able  to  request  and 
obtain  review  of  the  disagreement  by  some  congressional  body  appro- 
priate for  that  purpose.  This  might  be  a  special  committee  composed 
of  the  House  leadership,  rather  than  the  full  House,  since  disclosure 
to  100  Senators  or  to  435  Representatives  may  realistically  not  be  com- 
patible with  continued  protection. 

What  I  have  just  said,  Mr.  Chairman,  pertains  just  to  the  legal 
niceties  of  the  matter.  As  it  works  out  in  practice,  I  would  think  it 
would  be  not  merely  rare  but  unheard  of  that  the  President  should 
feel  so  strongly  about  the  need  for  secrecy  of  a  particular  piece  of 
classified  information  as  personally  to  request  the  entire  House  to 
prevent  disclosure,  and  that  the  House  should  reject  the  request.  If 
both  branches  of  the  Government  are  operating  as  they  should,  I 
cannot  conceive  of  such  a  request  being  made  in  circumstances  in 
which  it  would  not  be  honored.  It  takes  restraint  on  both  sides,  to 
be  sure. 

There  is  one  other  suggestion  I  would  like  to  place  before  you  in 
this  area  of  authorized  disclosure.  I  believe  it  is  in  the  interest  not 
only  of  the  executive  branch  but  of  the  Congress,  that  whatever  pro- 
cedures you  adopt  leave  room  for  a  binding  agreement — binding  in 
the  sense  that  the  Congress'  rules  provide  for  honoring  it — between 
a  committee  and  the  executive  branch  that  information  which  is  pro- 
vided will  not  be  further  disclosed. 

Informal  undertakings  of  this  sort  have  been  made  frequently  in 
the  past,  and  have  facilitated  the  production  by  the  executive  branch 
of  large  amounts  of  information  which  it  would  otherwise  have  felt 
constrained  to  withhold. 

I  am  not  suggesting  that  your  rules  waive  your  ability  to  seek  such 
information,  without  disclosure  restrictions,  through  compulsory 
process.  The  kinds  of  accommodation  arrangements  I  have  in  mind 
are  those  which  simply  state  that  the  documents  are  being  given  and 
received  with  the  understanding  that  they  will  not  be  disclosed  fur- 
ther; and  that  if  the  committee  desires  to  make  disclosure  it  will 
return  the  documents  and  seek  to  obtain  them,  unrestricted,  by  sub- 
pena.  This  would  leave  available,  in  other  words,  any  claim  which 
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the  Congress  may  wish  to  make  that  no  executive  privilege  to  with- 
hold the  documents  exists.  But  it  would  not  raise  these  issues  pre- 
maturely, and  would  enable  the  committee  in  question  to  get  a  look 
at  the  documents  and  make  an  informed  judgment  whether  a  consti- 
tutional confrontation  over  their  disclosure  is  really  worth  the  trouble. 

I  think  such  an  arrangement  is  a  prime  example  of  the  kind  of 
accommodation  which  should  characterize  the  relations  between  the 
two  branches  in  this  field.  I  urge  that  whatever  internal  procedures 
you  adopt  permit  the  continued  use  of  such  arrangements  and  not 
put  to  the  President  in  every  case  the  stark  choice  of  either  giving  the 
information  to  the  Congress  with  no  further  control  over  its  disposi- 
tion or  not  giving  it  to  the  Congress  at  all. 

A  third  suggestion  which  1  urge  you  to  consider,  in  this  area  of 
controlling  information  already  obtained  by  the  Congress,  is  the  estab- 
lishment of  clear  and  binding  rules  governing  the  handling  of  classi- 
fied information.  The  Executive  order  on  this  subject  is,  as  you  know, 
only  applicable  to  the  executive  branch  and  its  personnel.  If  the  Con- 
gress is  regularly  to  request  and  receive  substantial  amounts  of  classi- 
fied information,  it  seems  appropriate  that  it  establish  rules 
applicable  to  its  Members  and  their  staffs  specifying  the  procedures 
for  storage,  transmission,  handling,  marking,  receipting,  and  repro- 
duction. It  must  be  made  clear  that  such  information  cannot  be  taken 
home,  where  foreign  intelligence  services  may  engage  in  burglary 
to  obtain  it;  that  such  information  cannot  be  discussed  on  the  tele- 
phone, where  foreign  intelligence  services  may  overhear  it;  and  that 
reproduction  and  transmission  of  documents  must  comply  with  rigid 
receipting  procedures  so  that  nothing  is  left  unaccounted  for. 

Perhaps  a  special  unit  to  oversee  compliance  with  these  procedures 
should  be  created.  It  seems  unrealistic  to  expect  the  Members  of  Con- 
gress themselves  to  engage  in  this  largely  administrative  function, 
and  hence  you  might  consider  the  creation  of  a  semiautonomous  unit 
similar  to  the  General  Accounting  Office,  composed  of  special  officers 
of  the  Senate  or  House  rather  than  its  Members. 

This  unit  might  investigate  alleged  transgressions  of  the  rules — 
though  sanction  for  any  transgression  would,  in  the  case  of  Members 
at  least,  of  course  be  left  to  the  House  itself  on  the  basis  of  reports 
submitted  by  the  investigative  unit.  Needless  to  say,  the  executive 
branch  would  have  no  role  in  any  such  investigation. 

Finally,  I  wish  to  mention  briefly  an  area  which  is  not  strictly  rele- 
vant to  the  particular  problem  of  congressional  receipt  and  protection 
of  sensitive  information  but  which  is  of  major  importance  to  the  more 
general  problem  of  protecting  our  national  secrets.  The  current  laws 
prohibiting  and  punishing  the  disclosure  of  national  security  infor- 
mation are  patently  inadequate.  Most  of  them  require  the  demonstra- 
tion of  a  positive  intent  to  harm  the  United  States,  which  is  always 
difficult  to  establish  factually  and  which  may  not  technically  exist  in 
the  case  of  disclosures  by  individuals  who  are  merely  following  their 
own  conception  of  what  is  good  for  the  country,  however  much  that 
may  differ  from  what  their  fellow  citizens,  through  their  elected  rep- 
resentatives, may  have  established.  The  only  generally  usable  statute 
not  requiring  the  demonstration  of  such  an  intent  to  harm  the  country 
pertains  to  a  very  narrow  category  of  information ;  namely,  communi- 
cations intelligence. 
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I  wish  to  commend  to  your  prompt  approval  a  bill  which  the  ad- 
ministration has  recently  proposed,  protecting  information  relating 
to  intelligence  sources  and  methods  from  disclosure  by  executive 
branch  employees.  This  legislation,  H.E.  12006,  is  a  limited  proposal, 
directed  at  protecting  a  particularly  sensitive  type  of  classified  infor- 
mation. It  would  not  permit  prosecution  of  Members  of  Congress, 
congressional  staff,  or  newspaper  reporters.  It  is  based  upon  the  un- 
exceptionable proposition  that  in  this  highly  sensitive  field  the  ulti- 
mate determination  of  whether  information  should  be  disclosed  to  the 
public,  which  includes  our  foreign  adversaries,  should  not  rest  with 
each  and  every  executive  branch  employee. 

Mr.  Chairman,  the  problem  of  preserving  the  necessary  secrecy  of 
certain  information — particularly  intelligence  information,  which  is 
the  focus  of  your  hearings — is  not  a  new  one,  nor  was  it  unanticipated 
by  the  Founding  Fathers. 

In  No.  64  of  the  Federalist  Papers,  John  Jay  wrote  the  following : 

*  *  *  There  are  cases  where  the  most  useful  intelligence  may  be  obtained,  if 
the  persons  possessing  it  can  be  relieved  from  apprehensions  of  discovery.  Those 
apprehensions  will  operate  on  those  persons  whether  they  are  actuated  by  mer- 
cenary or  friendly  motives ;  and  there  doubtless  are  many  of  both  descriptions, 
who  would  rely  on  the  secrecy  of  the  President,  but  who  would  not  confide 
in  that  of  the  Senate,  and  still  less  in  that  of  a  large  popular  Assembly.  The 
convention  have  done  well,  therefore,  in  so  disposing  of  the  power  of  making 
treaties,  that  although  the  President  must,  in  forming  them,  act  by  the  advice 
and  consent  of  the  Senate,  yet  he  will  be  able  to  manage  the  business  of  intel- 
ligence in  such  a  manner  as  prudence  may  suggest. 

Mr.  Chairman,  the  trick  is  to  strike  a  wise  balance  between  this 
necessary  secrecy  and  the  Congress  need  for  information.  The  Con- 
stitution itself  does  not  strike  that  balance,  but  leaves  it  to  the  good 
judgment  of  the  responsible  branches.  Obviously,  if  either  the  execu- 
tive need  for  secrecy  or  the  congressional  right  to  information  is 
enshrined  as  an  absolute  principle  and  carried  to  its  logical  extreme, 
the  result  is  disaster. 

No  legislative  body  can  perform  its  functions  in  the  dark;  and  no 
government  can  submit  all  the  details  of  its  intelligence  activities  to  full 
parliamentary  debate.  The  Constitution  does  not  envision  either  ex- 
treme ;  as  Justice  Jackson  once  said,  "The  Constitution  is  not  a  suicide 
pact."  Through  prudence  and  restraint  on  the  part  of  both  branches, 
we  have  made  the  system  work  remarkably  well  for  200  years.  Even  in 
changed  times  and  changed  circumstances,  I  am  sure  we  can  continue. 

Senator  Matiiias.  I  understand  why,  having  heard  your  statement 
in  full,  you  wanted  to  give  it  completely.  It  is  to  my  knowledge  the  most 
complete  expression  of  executive  views  on  how  Congress  should  handle 
official  secrets  and  sensitive  information. 

You  have  given  us  the  most  explicit  advice  the  Congress  has  yet 
received  from  the  executive  branch  on  this  area  of  handling  secret 
and  classified  information.  I  take  it  as  a  very  serious  exposition  on  the 
part  of  the  Department  of  Justice  and  the  part  of  the  President  as  to 
what  the  executive  opinion  is  in  this  matter. 

I  think  it  is  a  very  difficult  area.  As  you  know,  the  Government 
Operations  Committee  has  recently  reported  a  bill  which  would  pro- 
vide a  measure  of  congressional  sanctions  in  the  handling  of  official 
information  which  I  think  is  going  to  be  the  subject  of  very  sharp 
debate  in  the  Senate. 
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I  think  the  Congress  has  a  positive  duty  of  restraint  in  handling 
information,  but  at  the  same  time,  the  kinds  of  sanctions  that  have 
been  envisioned  and  discussed  are  very  dangerous. 

I  speak  as  a  member  of  the  minority  in  the  subcommittee.  I  think 
of  what  might  be  possible  if  sanctions  were  formalized  to  the  extent 
that  the  majority  could  gag  the  minority. 

The  situation  is  perhaps  a  little  exotic  today  with  the  executive 
and  legislative  branches  in  different  partisan  control.  But  if  the  same 
party  controlled  both  the  executive  branch  and  the  majority  of  the 
Congress,  strong  sanctions  which  must  compel  Members  of  Congress 
from  expressing  what  they  conscientiously  and  patriotically  felt  was 
the  good  of  the  country  would  be  very  dangerous  to  liberty  in  this 
country. 

So  while  I  share  the  concern  that  you  express  in  your  statement 
about  the  necessity  for  restraint  on  the  part  of  the  Congress,  I  would 
express  real  concern  about  formalizing  restraints  upon  Members  of 
Congress  to  the  extent  that  a  majority  could  tyrannize  the  minority  to 
the  suppression  of  liberty  in  this  country,  violative  of  the  whole  pur- 
pose of  the  Constitution  which  is  to  keep  power  so  divided  that  it  can 
never  be  consolidated  in  a  single  pair  of  hands. 

I  think  that  the  Congress  is  going  to  have  to  weigh  your  advice 
very  carefully.  But  it  is  going  to  have  to  weigh  it  in  the  light  of  that 
possibility. 

That  does  not  make  the  job  any  easier  or  any  less  urgent.  I  am 
ven^  grateful  to  you  for  having  spelled  out  in  the  most  clear  and  the 
most  explicit  manner  to  date  the  executive  suggestions  on  this  point. 

I  want  to  go  off  the  record  for  a  minute. 

[Discussion  off  the  record.] 

Senator  Mathias.  I  appreciate  your  being  here  today. 

The  committee  will  now  resume  on  the  record.  Professor  Kurland 
will  address  his  questions  to  you. 

Professor  Kurland.  Mr.  Scalia,  I  am  impressed  by  the  spirit  of 
cooperation  that  has  been  shown.  But  I  am  also  impressed  by  the 
statement  of  the  virtuousness  of  the  executive  branch  and  at  least 
the  implied  statement  of  misdeeds  by  Congress  in  this  area  of  con- 
fidential material. 

I  think  I  am  rather  reminded  of  some  of  the  events  in  the  1960's 
when  the  defendant  when  asked  to  plead  when  the  indictment  comes 
in  says  you  are  guilty  of  everything  you  accuse  me  of.  Maybe  that 
is  the  case. 

But  I  do  have  some  real  difficulties  with  your  explicit  and  implicit 
factual  statements.  I  understand  why  you  might  not  be  interested  in 
dealing  with  the  theoretical  question  of  the  content  of  executive 
privilege. 

Mr.  Scalia.  I  am  not  uninterested  in  it.  It  makes  for  stimulating 
intellectual  discussion  but  not  for  much  concrete  product  as  far  as 
the  working  of  the  U.S.  Government  is  concerned. 

Professor  Kurland.  I  think  it  is  proper  that  we  not  talk  solely  about 
executive  privilege  because  one  of  the  things  the  executive  branch 
has  done — and  this  is  not  a  recent  development — is  to  refuse  access 
to  Congress  to  information  without  asserting  executive  privilege. 

Certainly  Mr.  Moss  earlier  today  quoted — or  indicated  at  least — 
some  hearings  where  that  behavior  on  the  part  of  the  Government  was 
utilized. 
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I  am  not  going  to  keep  you  long.  I  have  two  or  three  problems  of 
fact,  I  would  like  to  put  them  to  you.  One,  your  suggestion  is  that 
we  ought  to  avoid  confrontations  between  the  committees  and  sub- 
committees and  those  kinds  of  lesser  animals  and  the  President. 

Is  it  not  the  fact  that  such  confrontations — and  the  word  is  yours — 
have  taken  place  not  between  the  committees  and  subcommittees  and 
the  President  but  between  the  committees,  subcommittees  and  lesser 
officials  of  the  executive  branch  of  Government? 

Mr.  Scalia.  No,  sir,  not  with  respect  to  executive  privilege  and  not 
under  the  1969  procedures — because  there  an  assertion  of  privilege 
can  only  be  made  at  the  instance  and  direction  of  the  President.  It  is 
really  the  President  himself  who  is  making  the  judgment  that  in  his 
view  the  information  should  not  be  turned  over. 

At  that  point,  it  is  not  his  view  being  set  up  against  the  view  of  the 
Congress  or  even  one  House  of  the  Congress.  It  is  his  view  being  set 
up  against  the  view  of  a  committee  or  a  subcommittee — as  few  as  five 
members. 

Professor  Ktjrland.  Let's  come  back  to  the  proposition  that  the 
refusal  to  deliver  data  to  the  Congress  is  not  ahrays  based  on  execu- 
tive privilege,  which  I  thought  you  agreed  to.  There  have  been  com- 
paratively few  instances  where  the  assertions  of  executive  privilege 
have  been  made.  And  yet  there  have  been  a  large  number  of  instances 
in  which  there  has  been  an  indication  of  an  unwillingness  to  supply 
data. 

Mr.  Scalia.  The  only  other  instances  of  declination  in  the  face  of 
demands  by  the  Congress  which  I  am  aware  of  are  the  ones  which 
Congressman  Moss  mentioned  in  his  testimony,  concerning  statutes 
which  the  executive  interprets  as  preventing  it  from  turning  over  in- 
formation to  a  committee  of  Congress. 

Professor  Kurland.  Are  you  not  aware  of  a  subcommittee  print 
of  many,  many  pages  of  the  last  Congress,  which  was  a  catalog  of 
refusals  on  the  part  of  the  executive  branch  to  supply  data,  most  of 
which  did  not  involve  executive  privilege  and  so  far  as  I  know,  most 
of  which  did  not  touch  on  the  question  whether  Congress  had  fore- 
closed itself  by  legislation  from  access  to  the  data? 

Mr.  Scalia.  I  am  not  intimately  familiar  with  it.  I  believe  I  have 
seen  it.  I  am  not  sure  what  you  mean  by  a  refusal.  If  there  is  a  letter 
from  a  committee  chairman  requesting  certain  information,  and  the 
agency  to  which  it  is  directed  replies  that  for  thus  and  such  a  reason 
this  information  is  terribly  sensitive  and  we  would  prefer  not  to  pro- 
vide it  and  will  be  happy  to  discuss  with  your  staff  other  means  of 
giving  the  basic  data  you  are  concerned  about — is  that  categorized  as 
a  refusal  in  your  book?  If  it  is,  then  I  am  sure  there  are  numerous 
refusals. 

But  I  don't  consider  that  a  refusal  by  the  executive.  That  is  what 
seems  to  me  an  essential  process  of  the  executive  branch's  informing 
the  Congress,  which  does  not  know  whether  it  is  asking  for  some- 
thing that  is  sensitive  or  not,  that  in  our  view  it  is  sensitive  and  let's 
sit  down  and  see  if  we  can't  give  it  to  you  in  some  other  form  and 
do  you  really  need  it  ?  If  the  congressional  committee  comes  back  and 
says  we  need  it  and  issues  a  subpena,  then  there  is  a  demand  for  the 
information  and  I  would  consider  a  subsequent  refusal  to  be  an  ab- 
solute refusal  to  turn  it  over. 
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Professor  Kurland.  The  fact  of  the  matter  is  that  unlike  yourself, 
a  large  number  of  your  brothers  in  the  executive  branch  are  not  so 
polite  as  to  say  come,  let  us  reason  together.  There  is  also  the  fact 
after  the  material  is  declined,  additional  letters  rather  than  subpenas 
were  involved  in  most  of  these  cases.  By  the  time  the  issue  was  ready 
to  heighten,  if  you  will,  to  an  issue  of  executive  privilege,  the  issue 
was  no  longer  current  or  relevant. 

But  I  do  think  the  committee  should  take  notice  of  its  own  print 
in  listing  the  detailed  instances. 

Let  me  come  back  to  another  specific  point.  One,  you  believe  a  single 
committee  should  be  appointed  for  purposes  of  dealing  with  the  ques- 
tion of  oversight  and  intelligence  activities.  Doesn't  our  history  sug- 
gest that  when  you  do  give  that  power  to  a  single  committee,  and 
foreclose  other  committees,  that  the  committee  tends  to  be  the  captive 
of  the  regulated  agency  ? 

Mr.  Scalia.  No.  I  would  not  suggest  that,  I  would  prefer  not  to 
name  names,  but  I  know  a  fair  number  of  oversight  committees, 
placed  over  various  agencies,  which  are  certainly  not  the  captives  of 
those  agencies  and  which  indeed  sting  and  prod  those  agencies  to  a 
much  greater  degree  than  the  agencies  themselves  would  prefer. 

Professor  Kurland.  Do  you  concede  that  our  own  experience,  the 
experience  in  the  Senate,  with  an  oversight  committee  for  the  Federal 
Bureau  of  Investigation  has  not  been  a  successful  experiment? 

Mr.  Scalia.  I  really  don't  have  enough  information  on  the  point  to 
concede  it  or  deny  it,  either  way. 

Professor  Kurland.  Let  me  come  really  to  the  last  point,  that  I  do 
think  we  are  acting  in  the  absence  of  factual  data.  The  implication  of 
your  statement  in  your  testimony  was  that  the  Congress  has  been 
guilty  of  a  very  large  number  of  leaks  of  sensitive  data  and  it  is 
necessary  to  tighten  the  procedures  in  Congress  in  order  to  avoid  such 
leaks. 

Mr.  Scalia.  I  hope  that  is  not  the  implication.  I  certainly  did  not 
mean  to  assert  that  or  imply  it. 

Professor  Kurland.  There  is  no  need  for  your  suggestion  about 
securing  the  data  acquired  unless  it  is  assumed  that  the  absence  of 
these  security  devices  has  resulted  in  harmful  publication. 

Mr.  Scalia.  I  don't  think  so.  I  am  not  assuming  there  have  been 
great  numbers.  I  am  assuming  there  have  been  some,  and  I  would  be 
surprised  to  hear  that  you  assume  that  there  have  never  been  any.  I 
find  it  a  startling  fact  that  there  has  never  been  any  action  taken  with 
respect  to  any  since  1811.  My  only  point  is  that  this  is  not  a  record 
which  inspires  confidence  that  the  Congress  is  serious  about  policing 
unauthorized  disclosure  by  individual  Members  against  the  desires 
of  the  Congress  itself. 

Professor  Kurland.  You  say  this  is  not  a  record.  I  come  back  to 
the  proposition  that  we  have  no  record  at  all.  We  do  have — at  least 
you  drew  an  inference  if  you  did  not  imply — the  proposition  that  there 
have  been  leaks.  I  have  no  record  here  indicating  what  those  leaks 
were  and  by  whom  they  were  made. 

Mr.  Scalia.  You  suspect  there  have  been  none  ? 

Professor  Kurland.  I  am  suggesting  that  if  one  is  to  draw  a  factual 
inference,  there  ought  to  be  a  factual  basis  for  that  inference. 

Mr.  Scalia.  There  are  a  few  instances  that  received  extensive  publi- 
cation recently.  For  example,  the  disclosure  by  Congressman  Harring- 
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ton  which  was  not  sanctioned  by  the  House  Ethics  Committee.  I 
believe  the  basis  for  failure  to  sanction  was  that  although  Mr.  Colby, 
the  Director  of  the  CIA,  had  been  told  when  he  testified  that  it  was  a 
closed  hearing,  in  fact  it  was  not  a  closed  hearing  because  a  publica- 
tion to  that  effect  had  not  been  issued.  On  that  basis,  no  action  was 
taken  with  respect  to  Mr.  Harrington's  disclosure  of  covert  operations. 
That  was  not  an  incident  which  made  the  executive  branch  very  com- 
fortable about  its  ability  to  come  up  to  the  Congress,  testify  in  execu- 
tive session  and  rely  upon  the  fact,  not  that  the  Congress  will  not 
disclose  the  information,  but  even  that  one  single  Congressman  will 
not  be  able  to  compromise  an  entire  activity  by  simply  disclosing  it. 

That  is  one  instance.  Another,  the  Gravel  matter,  was  not  strictly 
a  case  of  the  executive  branch  having  provided  information  and  the 
information  being  disclosed  by  the  Congress. 

Professor  Kurland.  The  Gravel  matter  did  not  involve  disclosure 
until  after  disclosure  had  already  taken  place. 

Mr.  Scalia.  It  is  not  my  understanding  that  the  full  text  of  the 
Pentagon  Papers  had  been  published  before  he  read  it — but  in  any 
case  there  was  no  action  taken  by  the  Congress  against  Senator  Gravel. 

Those  are  a  few. 

Professor  Ktjrland.  Do  you  want  to  include  the  Pike  report  ? 

Mr.  Scalia.  I  don't  want  to  get  into  current  events. 

Professor  Kukland.  Do  you  suggest  that  instances  in  which  the 
Member  of  one  House  or  another  might  be  guilty  of  disclosure,  im- 
proper disclosure,  there  is  an  implication— again,  I  should  say  I  draw 
an  inference  which  may  not  have  been  intended — there  is  an  accusa- 
tion against  the  staff  of  the  House  and  Senate  committees. 

Is  there  any  evidence  that  they  have  been  guilty  of  this  ?  You  are 
sujro-estino;  that  you  confine  material  in  such  a  way  as  to  limit  the 
access  to  staif. 

Mr.  Scalia.  That  is  not  my  intent,  I  was  speaking  about  limiting 
the  number  of  committees  that  get  it,  which  include  not  only  the 
Congressmen.  I  was  trying  to  make  the  point  that  when  we  give  it  to 
additional  committees,*  it  involves  not  only  additional  Members  but 
additional  staff.  .    . 

There  was  nothing  in  my  testimony  that  intended  to  draw  a  distinc- 
tion between  Member  access  and  staff  access. 

Professor  Kukland.  Is  there  evidence  you  want  to  put  in  concerning 

staffs  ? 

Mr.  Scalia.  No,  sir.  That  is  not  my  bailiwick.  I  am  not  an  intelli- 
gence agent.  I  would  not  know  a  secret  if  it  came  and  bit  me  on  the  leg. 
'  Professor  Kukland.  We  don't  want  to  go  into  the  question  of  com- 
parative location  between  the  executive  branch  which  is  entrusted  with 
these  secrets  and  the  legislative  branch? 

Mr.  Scalia.  No;  for  the  same  reason.  , 

Ms.  Margolis.  One  example  of  unofficial  executive  privilege  with 
which  I  am  very  familiar,  occurred  when  the  subcommittee  requested 
the  Nixon-Thieu  correspondence  in  connection  with  its  executive  agree- 
ment hearings.  The  letter  responding  to  the  request  for  the  material, 
signed  by  Gerald  Ford,  states  "I  regret  that  I  am  unable  to  respond 
affirmatively  to  your  request  for  copies  of  letters  sent  by  President 
Nixon  to  President  Thieu  during  1973  and  1974  to  which  you  refer. 
That  principle  is  one  of  confidentiality  between  heads  of  states. 
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"The  fact  that  the  Thieu-Nixon  letters  have  been  made  public  with- 
out authorization  does  not  affect  my  responsibilities  to  protect  confi- 
dentiality of  communications  between  heads  of  government." 

Senator  Abourezk  had  a  meeting  with  White  House  staff  members 
who  told  us  in  effect,  if  you  want  it,  subpena  it,  and  then  we  will  fight 
the  subpena. 

Mr.  Scalia.  Surely  you  don't  want  the  President,  as  soon  as  he  gets 
a  letter  requesting  some  information,  or  an  agency  head,  as  soon  as  he 
gets  a  letter,  to  immediately  write  back  and  say  I  am  asserting  execu- 
tive privilege. 

Ms.  Margolis.  He  didn't  make  the  counter  offer. 

Mr.  Scalia.  His  reply  said  this  is  confidential  material  and  I  don't 
think  it  would  be  in  the  public  interest  to  turn  it  over.  The  implication 
is  "please  forbear."  If  the  Congress  does  not  choose  to  forbear,  then  it 
comes  back  with  a  subpena  and  at  that  point  the  President  has  to  assert 
executive  privilege  if  he  feels  strongly  about  it. 

I  don't  know  how  else  one  can  handle  the  matter,  except  to  be  polite 
and  explain  the  reasons  why  it  is  not  in  the  public  interest  to  turn  the 
information  over — initially  without  asserting  executive  privilege. 

I  don't  think  the  privilege  has  been  asserted  until  there  has  been 
a  subpena,  until  there  has  been  a  demand.  The  subpena  never  came.  I 
presume  that  meant  that  the  committee  in  question  agreed  with  the 
President  that  balancing  on  the  one  hand  the  need  of  the  Congress  and 
on  the  other  hand  the  need  for  the  confidentiality  of  diplomatic  dis- 
course, if  the  President  feels  strongly  about  it,  we  will  let  him  have 
his  way. 

Ms.  Margolis.  The  committee  did  not  agree  with  the  President.  We 
have  tried  to  work  it  out  with  the  President's  staff.  I  am  not  saying 
the  subpena  will  not  be  issued,  but  it  has  not  been  issued  as  yet. 

While  we  are  trying  to  reach  an  accommodation,  the  other  side  is 
not. 

Mr.  Scalia.  If  you  are  saying  that  an  accommodation  is  difficult 
and  takes  time,  I  agree. 

Ms.  Margolis.  What  I  am  saying  is  that  there  is  no  movement  on  the 
other  side  for  an  accommodation.  We  have  not  been  told  "I  am  sorry 
we  can't  give  you  this  information  but  we  will  be  glad  to  give  it  to  you 
in  some  other  way." 

Mr.  Scalia.  That  may  not  always  be  possible  if  what  you  are  spe- 
cifically asking  for  is  what  is  the  content  of  diplomatic  discussions  be- 
tween the  President  and  X.  It  is  difficult  to  think  how  he  can  provide 
that  in  an  alternative  form. 

Ms.  Margolis.  The  subcommittee  was  asking  what  the  commitment 
was  and  the  White  House  refused  to  discuss  anything  in  the  letters. 
The  President  simply  refused  to  give  up  any  information  to  Congress. 

Turning  now  to  another  area.  Kecently  the  House  Government 
Operations  Subcommittee  subpenaed  Western  Union  International. 
On  February  17  by  letter,  the  Attorney  General  requested  that  West- 
ern Union  honor  the  President's  invocation  of  executive  privilege  and 
that  it  not  produce  and  deliver  the  documents  described  in  the 
subpenas. 

What  legal  effect  do  you  think  this  request  by  the  Attorney  General 
has? 
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Mr.  Scalia.  I  would  expect  that  the  legal  effect  it  would  have  would 
have  been  to  support  a  claim  by  the  companies,  if  they  had  chosen  to 
assert  such  a  claim,  that  refusal  on  their  part  to  produce  the  informa- 
tion in  question  was  based  upon  legal  grounds,  to  wit,  the  necessity  of 
retaining  the  confidentiality  of  secret  information  which  the  Executive 
deemed  to  be  withholdable. 

It  was  not,  as  I  heard  it  described,  earlier,  an  assertion  of  executive 
privilege  by  the  President.  I  think  the  letters  are  quite  clear.  They  are 
a  request  to  the  companies  not  to  turn  over  the  information.  They 
make  it  clear  to  the  companies  that  in  the  President's  view,  that  in- 
formation is  secret  and  should  not  be  disclosed.  Had  the  companies 
chosen  not  to  turn  it  over,  one  of  the  bases  for  their  not  turning  it 
over  would  have  been  the  President's  judgment  that  the  information 
was  sensitive. 

Ms.  Margolis.  Or  an  extension  of  executive  privilege  to  the 
companies  ? 

Mr.  Scalia.  I  don't  know  whether  one  calls  it  an  extension  of  execu- 
tive privilege.  We  have  regarded  executive  privilege  as  a  shield,  not 
a  sword.  I  don't  know  of  any  case  in  which  any  President  has  claimed 
the  ability  to  muzzle  somebody  else  by  asserting  executive  privilege — 
directing  another  person  or  another  company  not  to  testify,  as  it  was 
described  earlier.  I  don't  think  the  letter  was  that  at  all.  It  was  a  re- 
quest which  they  chose  not  to  abide  by. 

There  are  problems  of  the  assertion  of  executive  privilege  or  some 
derivative  ability  to  withhold  information  based  ultimately  on  the 
Executive's  determination  that  it  is  secret.  For  example,  is  it  conceiv- 
able that  a  President,  in  order  to  conduct  his  office  intelligently,  is 
able  to  refuse  to  provide  to  the  Congress  the  details  of  his  confidential 
discussions  with  his  Secretary  of  State — the  advice  the  Secretary  of 
State  gave  him  and  what  he  replied,  the  kind  of  information  that  the 
Congress  has  never  pressed  for — is  it  conceivable  that  in  order  to 
preserve  the  necessary  frankness  of  Cabinet  level  discussion,  a  Presi- 
dent can  refuse  to  turn  all  that  over  while  in  office,  but  that  the  day 
after  he  is  out  of  office,  the  Congress  can  demand  it  all  ?  That  nullifies 
the  protection  which  was  intended. 

Ms.  Margolis.  What  is  the  confidentiality  of  communication  that 
exists  between  the  President  and  Western  Union?  You  are  changing 
your  examples. 

Mr.  Scalia.  I  will  try  another  example.  Is  it  conceivable  that  we 
have  a  doctrine  whereby  the  President  can  preserve  highly  classified 
intelligence  information  by,  for  example,  not  permitting  the  Secretary 
of  Defense  to  provide  it  to  the  Congress,  but  as  soon  as  Mr.  Schlesinger 
is  no  longer  Secretary  of  Defense,  he  can  be  subpenaed  by  the  Con- 
gress and  required  to  disclose  the  very  same  information?  The  point 
has  never  been  tried ;  it  is  sort  of  a  speculation  on  a  speculation,  but 
what  I  am  suggesting  is  that  where  a  person  has  been  an  agent  of  the 
executive  branch,  it  may  be  that  he  is  authorized,  if  he  wishes — I 
don't  say  the  President  could  compel  him  to  do  so — he  is  authorized  to 
plead  the  continuing  protection  of  the  confidentiality  of  the  informa- 
tion which  he  obtained  when  he  was  acting  in  that  capacity. 

This  has  been  asserted,  at  least  at  the  Presidential  level.  President 
Truman  was  asked  to  disclose  some  information  after  he  was  out  of 
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office  and  lie  simply  said  "I  refuse  to  do  so,  it  would  not  be  in  the 
national  interest."  It  is  conceivable  that  that  carries  further  down  the 
line.  In  fact  it  is  inconceivable  that  it  does  not  carry  somewhat  further 
down  the  line. 

Ms.  Margolis.  Do  you  think  it  appropriate  for  the  President 
through  the  Attorney  General  to  interfere  with  the  Congress'  separate 
right  to  demand  documents  ? 

Mr.  Scalia.  I  think  it  is  proper  for  the  Attorney  General  to  seek  at 
the  direction  of  the  President  to  preserve  these  secrets. 

Ms.  Margolis.  Do  you  think  it  appropriate  for  the  Attorney  Gen- 
eral to  apply  at  least  moral  pressure  of  a  Presidential  request  to  urge 
an  individual  not  to  comply  with  congressional  subpena  ? 

Mr.  Scalia.  Where  the  President  believes  it  is  in  the  national  inter- 
est that  that  information  not  be  divulged,  yes.  Take  the  case  of  a  secret 
intelligence  agent  who  has  left  the  service  and  is  now  a  private  citizen 
and  who  knows  a  matter  of  defense  information  which  is  highly  sensi- 
tive, the  disclosure  of  which  will  ruin  an  entire  intelligence  opera- 
tion. Is  it  really  your  suggestion,  Ms.  Margolis,  that  if  that  individual 
is  subpenaed  to  testify  before  a  congressional  committee  about  this 
highly  secret  operation  in  public  session,  the  President,  through  the 
Attorney  General  or  directly,  could  not  write  to  that  individual  and 
say  "I  want  you  to  know  that  this  information  remains  highly  con- 
fidential— it  would  be  against  all  the  interests  of  the  Republic  to  dis- 
close it."  Far  from  seeing  anything  wrong  with  that,  I  cannot  imagine 
that  a  President  would  not  be  behaving  properly  in  doing  it. 

Ms.  Margolis.  Your  examples  seem  to  be  examples  of  horribles,  the 
worst  ones  you  can  think  up.  What  you  appear  to  want  is  to  legislate 
for  the  exception  rather  than  the  rule. 

I  submit  if  something  is  that  sensitive,  it  would  be  very  difficult  for 
me  to  conceive  of  a  congressional  committee  which  would  hold  that 
sort  of  public  session.  The  Church  committee  which  received  a  massive 
volume  of  sensitive  information  did  not  hold  public  sessions  and  dis- 
close all  of  its  secret  information. 

You  seem  to  be  saying  that  the  Congress  is  totally  irresponsible. 

Mr.  Scalia.  As  a  matter  of  fact,  the  committee  we  are  talking  about 
right  now  was  holding  a  public  session  when  it  requested  those  people 
to  discuss  a  sensitive  operation. 

Professor  Kurlaxd.  That  was  not  the  suggestion  of  the  Attorney 
General  even  though  there  was  a  mechanism  to  go  into  closed  session. 

Mr.  Scalia.  I  do  not  know  about  that.  Of  course  there  is  a  mech- 
anism, but  it  is  not  my  knowledge  that  the  committee  agreed  to  keep 
the  information  confidential,  to  take  it  in  closed  session  and  not  to 
disclose  it. 

Professor  Kurland.  The  Attorney  General  did  not  say,  Don't  dis- 
close this  in  open  session.  He  said  don't  disclose  it,  period. 

Mr.  Scalia.  You  are  putting  that  as  a  command.  It  was  a  request 
that  they  not  disclose  it. 

Ms.  Margolis.  The  Congressional  Right  to  Information  Act  im- 
poses upon  the  head  of  executive  agencies  the  duty  to  keep  congres- 
sional committees  fully  and  currently  informed  of  the  affairs  of  the 
agency  that  are  within  the  jurisdiction  of  the  committee. 

Mr.  Scalia.  What  does  that  mean  ? 
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Ms.  Margolis.  You  suggested  that  you  think  implementation  of  the 
duty  that  this  legislation  imposes  would  be  unworkable,  if  not  uncon- 
stitutional, because  of  the  involvement  in  the  legislative  branch  in  the 
daily  affairs  of  the  legislative  branch.  I  suggest  that  the  way  you  frame 
the  question  dictates  your  conclusion. 

Don't  you  think  there  is  a  way  for  an  agency  to  keep  Congress  fully 
and  currently  informed  that  would  fall  between  the  two  extremes  of 
merely  sending  up  an  annual  report  to  the  Congress  or  for  Congress  to 
be  involved  in  the  detail  of  the  agencies'  day-to-day  operations? 

Mr.  Scalia.  It  depends  on  whether  you  use  words  as  having  meaning 
or  as  mere  exclamations.  If  you  mean  "fully  and  currently  informed" 
on  what  the  agency  is  doing,  that  suggests  to  me  that  the  Congress  is  to 
take  care  that  the  laws  are  faithfully  executed.  Which  happens  to  be 
a  power  of  the  President. 

Professor  Kurland.  The  Constitution  says  all  laws  should  be  faith- 
fully executed.  If  the  words  mean  what  they  propose  to  mean,  there 
is  a  problem  whether  the  executive  is  conforming  to  that  requirement. 
Your  suggestion  of  such  a  rigid  reading  for  the  proposed  bill  does 
not  conform  with  the  executive  branch's  behavior  in  response  to  its 
mandate  under  the  Constitution  to  execute  all  the  laws. 

Mr.  Scalia.  I  am  sorry.  I  think  I  am  not  following  you. 

Professor  Kurland.  I  withdraw  the  request  for  a  response. 

Ms.  Margolis.  Wouldn't  your  recommendation  for  review  of  the 
committee  subpena  by  the  full  body  or  even  a  special  select  committee 
upon  the  response  of  the  President  undermine  the  committee  structure 
of  Congress  ? 

Mr.  Scalia.  I  don't  think  so.  It  is  certainly  not  intended  to  do  that. 
It  would  only  go  beyond  the  committee  in  the  case  where  the  matter  has 
escalated  to  the  point  of  the  President  himself  asking  for  a  review 
of  the  matter.  In  most  cases  the  committee  itself  would  obtain  the 
information. 

I  just  don't  think  it  makes  much  sense  to  trip  into  a  confrontation 
between  the  President  and  the  Congress  simply  because  a  single  com- 
mittee or  even  a  single  subcommittee  happens  to  disagree  with  a  Presi- 
dential judgment  that,  considering  the  nature  of  the  information  and 
the  nature  of  what  the  committee  is  doing,  you  really  don't  need  to 
have  this.  Before  we  have  a  confrontation  on  the  issue,  let's  at  least 
make  sure  that  the  committee  or  subcommittee  is  expressing  the  feeling 
of  the  Congress  on  that  point.  The  present  system  does  not  allow  for 
that. 

I  don't  consider  the  proposal  to  represent  any  undermining  of  the 
committee  structure.  I  just  think  there  are  some  matters  that  are  of 
sufficient  importance  that  they  should  not  be  delegated  to  committees, 
and  this  is  in  some  circumstances  one  of  them. 

As  my  testimony  indicated,  I  don't  assert  that  this  is  a  necessary 
improvement  right  now.  I  think  it  depends  entirely  on  whether  we  get 
into  the  habit  of  constant  subpenaing  of  executive  branch  agencies. 

Ms.  Margolis.  I  think  the  way  you  framed  the  issue  in  your  state- 
ment Avas  that  confrontation  occurs  when  Congress  subpenas.  I  would 
suggest  that  the  confrontation  occurs  when  the  executive  branch  re- 
fuses to  comply. 

Mr.  Scalia.  I  will  accept  that. 
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Ms.  Margolis.  You  suggested  limiting  the  number  of  congressional 
committees  to  which  an  executive  agency  need  report.  Let  us  take  your 
example  for  a  joint  intelligence  committee  that  receives  information 
to  the  exclusion  of  all  other  committees. 

For  example,  the  Senate  Constitutional  Rights  Subcommittee's 
proper  responsibility  is  to  inquire  into  allegations  of  invasion  of 
privacy  caused  by  illegal  national  security  wiretaps.  Wouldn't  your 
proposal  to  limit  information  only  to  a  new  joint  committee  bar  the 
Constitutional  Rights  Subcommittee  from  pursuing  its  inquiry? 

Mr.  Scalia.  Yes ;  but  it  would  not  bar  the  former  committee  from 
pursuing  the  inquiry,  whether  it  has  to  do  with  abuse  of  constitutional 
rights,  the  efficiency  of  the  intelligence  operation  or  anything  else. 

The  proposal  does  not  prevent  the  Congress  from  investigating 
whatever  it  chooses  to  investigate.  But  it  seems  reasonable  that  the 
Congress  should  organize  itself  to  conduct  such  investigation  in  that 
fashion  which  least  impairs  the  necessary  secrecy  of  the  information. 

Ms.  Margolis.  This  goes  back  to  a  question  that  Professor  Kurland 
asked.  The  cooption  of  certain  committees  if  the  executive  branch  only 
responds  to  one  committee.  He  cited  the  FBI  Oversight  Committee  but 
the  one  I  would  cite  would  be  the  CIA  Oversight  Committee.  That 
was  the  only  committee  with  exclusive  jurisdiction  and  CIA  abuses 
never  came  out.  Yet  abuses  by  other  agencies  were  uncovered  because 
committees  like  Constitutional  Rights,  investigated  the  agencies. 
Every  committee  looks  at  a  subject  from  a  different  perspective.  Isn't 
it  healthy  to  have  different  subcommittees  looking  at  an  issue  so  you 
don't  get  an  institutionalized,  almost  tunnel  vision  of  an  issue. 

Mr.  Scalia.  There  is  a  value  in  that  so  long  as  more  important 
values  are  not  compromised.  Ideally  every  committee  of  Congress 
ought  to  be  able  to  look  into  everything.  That  way  you  would  get 
many  more  perspectives  and  probably  much  more  information.  But 
you  don't  do  that  for  reasons  of  efficiency,  for  reasons  of  cost.  In  this 
area  there  is  an  additional  reason  not  to  do  it,  and  that  is  the  need 
for  secrecy.  It  is  a  balancing  of  various  interests. 

As  for  your  picking  up  Mr.  Ivurland's  earlier  point  about  the  "co- 
opting"  of  oversight  committees  by  agencies :  As  I  say,  I  was  not  at 
the  Justice  Department  at  the  time  and  don't  know  intimately  the 
manner  in  which  those  committees  operated,  but  I  have  a  deep  sus- 
picion that  we  are  attributing  to  the  fault  of  individual  committees 
what  was  in  fact  the  fault  of  the  whole  Congress  or  of  the  whole 
society.  I  think  the  problem  was  that  in  those  years,  in  the  fifties  and 
the  sixties,  we  were  not  interested  in  exercising  close  rein  over  the 
CIA  or  over  the  FBI  or  over  other  agenceis  that  had  to  do  with  intel- 
ligence and  investigation  within  the  executive  branch. 

I  don't  think  it  was  exclusively  a  failure  of  whatever  oversight  com- 
mittees may  have  been  placed  there.  I  think  it  was  a  failure  of  the 
Congress.  I  think  it  may  well  be  unfair  to  point  the  finger  at  these 
committees  when  they  were  just  reflecting  an  attitude  that  was  per- 
vasive in  the  entire  body  of  which  they  were  a  part. 

Ms.  Margolis.  But  wouldn't  that  attitude  be  more  a  product  of  the 
lack  of  information,  not  knowing  what  was  going  on,  rather  than 
knowing  what  was  going  on  and  closing  one's  eyes  to  it  ? 

How  much  of  the  information  that  has  recently  come  out  was  known 
to  Congress  back  in  the  sixties  ? 
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Mr.  Scalia.  You  also  have  to  ask  how  much  was  desired  to  be 
known.  I  really  wonder  whether  the  Congress  wanted  to  know  what 
was  going  on. 

Professor  Kurland.  Mr.  Scalia,  I  would  like  to  ask  you  a  real  ques- 
tion. I  don't  want  to  express  my  opinion  and  I  am  really  looking  for  a 
response.  When  Mr.  Rehnquist,  who  was  your  predecessor,  was  here, 
he  informed  either  this  committee  or  another  that  there  had  been  set 
up  a  commission  or  committee  in  the  executive  branch  for  the  reduc- 
tion in  the  classification  system,  a  reduction  in  the  number  of  classi- 
fications and  a  continued  declassification  of  a  large  number  of  previ- 
ously classified  documents. 

Is  that  commission  or  committee  or  whatever  it  may  be  called  in  op- 
eration ?  If  so,  is  it  your  responsibility  ? 

Mr.  Scalia.  Yes,  sir.  It  is  the  ICRC,  the  Interagency  Classification 
Review  Committee.  It  is  alive  and  well. 

It  does  not  do  some  of  the  things  it  used  to  do  because  of  the  Freedom 
of  Information  Act.  One  of  its  functions  used  to  be  to  review  asser- 
tions by  private  individuals  that  particular  information  should  be 
declassified.  There  was  a  procedure  for  requesting  an  agency  to  de- 
classify it  and,  if  they  refused,  for  appeal  ultimately  to  the  ICRC 
The  committee  still  technically  has  that  function,  but  anyone  would 
be  crazy  to  use  that  procedure  when  he  can  instead  file  a  request  under 
the  Freedom  of  Information  Act  and,  if  it  is  denied  on  the  basis  of 
classification,  go  to  the  courts. 

But  in  addition  to  that  function,  it  does  have  the  function  of  seeking 
to  reduce  the  volume  of  classified  information.  I  will  read  you  briefly 
from  a  highlight  summary  of  its  last  report.  It  issues  these  reports, 
periodically,  and  this  is  from  May  1975. 

Professor  Kurland.  I  take  it  the  report  is  not  classified  ?_ 

Mr.  Scalia.  The  total  number  of  authorized  classifiers  within  the 
Government  has  been  reduced  by  74  percent  since  Executive  Order 
11652  went  into  effect  on  June  1,  1972.  The  reduction  in  1974  alone 
represented  an  11 -percent  decrease  in  the  total  number  of  authorized 
classifiers.  The  Department  of  Defense  had  the  largest  decrease  in 
authorized  classifiers  of  any  single  agency — down  from  30,542  in  1972 
to  5.550.  There  was  a  23-percent  reduction  in  1974  alone. 

The  National  Archives  and  Records  Service  has  declassified  over 
125  million  pages  of  records  since  October  1972.  Over  47  million  pages 
were  declassified  in  1974  alone.  The  Department  of  Defense  achieved 
an  inventory  reduction  of  over  306,000  top  secret  documents  in  the 
last  2  years.  Those  are  the  most  significant  portions  of  the  report 

I  wanted  to  read  that  to  you  to  indicate  the  fact  that  there  is  a 
genuine  effort  in  the  executive  branch  to  reduce  the  amount  of  mate- 
rial which  is  classified.  As  I  stated  in  my  testimony,  the  main  thing 
that  has  gotten  Congress  upset,  and  rightfully  so,  has  not  been  top 
level  confrontations  but  the  propensity  of  the  lower  reaches  of  the 
bureaucracy  to  slap  classified  stamps  on  things  arbitrarily.  In  various 
ways.  We  are  trying  to  stop  that.  One  of  the  ways  is  through  the 
Interagency  Classification  Review  Committee. 

Ms.  Margolis.  In  connection  with  the  figures  you  quoted,  you  did 
not  say  how  many  people  in  the  Government  can  still  classify,  or 
how  many  pages  of  documents  are  outside  of  the  declassification  sys- 
tem, or  how  many  pages  are  subject  to  declassification. 
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Mr.  Scalia.  I  did  not  say  it  because  it  was  not  in  the  portion  I  was 
reading  from.  I  don't  know  whether  it  is  in  the  remaining  portions. 

Ms.  Margolis.  I  was  interested  in  your  suggestion  for  automatic 
sanctions  against  Congressmen  who  release  information,  to  avoid, 
injecting  personalities  as  an  issue. 

Mr.  Scalia.  I  don't  like  getting  into  personalities  just  as  I  don't 
like  getting  into  issues.  The  vote  on  sanction  then  becomes  a  plebiscite 
on  whether  we  should  stop  the  intervention  in  Angola — and  that 
should  not  be  the  issue.  It  is  simply  whether  the  person  violated  the 
Senate's  own  rules. 

I  don't  want  to  argue  too  strenuously  on  this  point.  It  is  your  shop 
and  you  have  to  make  up  your  mind.  But  from  the  standpoint  of  the 
executive  branch,  what  I  suggest  would  give  us  confidence  that  we 
can  turn  over  material  without  compromising  it. 

Ms.  Margolis.  Yet  you  don't  want  committee  sanctions  for  a  refusal 
to  turn  over  the  information.  You  want  the  issues  considered  in  that 
situation  ? 

Mr.  Scalia.  I  don't  see  the  two  situations  as  being  comparable.  In 
the  one  instance,  the  individual  has  been  found  to  have  violated  a 
rule  with  no  justification.  In  the  other  instance  the  individual,  the 
President  or  someone  acting  at  his  direction,  is  engaged  in  a  disagree- 
ment with  the  Congress. 

Ms.  Margolis.  Don't  you  think  the  person  releasing  the  information 
is  engaged  in  a  disagreement  with  the  executive  branch  ? 

Mr.  Scalia.  Yes.  We  have  a  society,  though,  where  we  allow  the 
two  branches  to  disagree  with  each  other  but  we  generally  do  not 
allow  individuals  to  disagree  with  the  laws  and  rules  established  by 
the  entire  society.  It  is  a  subtlety  that  has  enabled  our  system  to  work 
rather  well. 

Ms.  Margolis.  When  the  rules  are  violated  in  one  instance,  you 
want  no  issues  involved,  and  the  other,  you  want  issues  involved. 

Mr.  Scalia.  The  difference  is  that  the  rules  of  the  Senate  unques- 
tionably and  unqualifiedly  bind  the  Members  of  the  Senate.  The 
rules  of  the  Senate  do  not  unquestionably  and  unqualifiedly  bind  the 
President — who  happens  to  be  a  separate  and  coequal  department  of 
Government. 

Ms.  Margolis.  But  the  classification  stamp  which  binds  the  execu- 
tive branch  does  not  bind  the  Congress. 

Mr.  Scalia.  That  is  right. 

Ms.  Margolis.  So  the  difference  of  opinion  is  one  of  classification?' 

Mr.  Scalia.  That  is  right. 

Ms.  Margolis.  But  you  still  favor  sanctions  ? 

Mr.  Scalia.  When  a  person  who  is  a  Member  of  the  Senate  has 
been  found  to  violate  the  rules  of  the  Senate,  I  favor  sanctions. 

May  I  have  a  parting  shot  here  ?  Earlier,  when  Professor  Kurland 
asked  whether  there  have  not  been  leaks  within  the  executive  branch 
comparable  to  those  within  the  Congress,  I  think  I  turned  aside  the 
question  by  just  saying  "for  the  same  reason"  as  my  answer  to  an  earlier 
question. 

That  was  an  inadequate  reply.  I  think  I  should  have  added  that  the 
fact  that  the  executive,  as  well  as  the  Congress,  may  have  been  guilty 
of  leaks  makes  no  difference.  That  is  sort  of  a  "you're  another"  argu- 
ment. If  we  have  our  problems  in  the  executive  branch  with  leaks, 
I  would  be  in  favor  of  any  necessary  legislation  to  stop  that  as  welL 
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I  don't  favor  leaking  there  any  more  than  I  favor  it  in  the  Congress. 
And  I  don't  think  the  executive  branch  itself  favors  it.  There  is  investi- 
gation underway  as  to  leaks  which  are  recently  alleged  to  have  oc- 
curred. I  am  perfectly  willing  to  accept  the  same  kind  of  strictures 
against  those  leaks — stronger  ones,  if  you  will — as  I  am  leaks  from  the 
Congress. 

Professor  Kurland.  I  am  delighted  to  hear  it.  My  question  derives 
from  perhaps  not  an  authoritative  book  but  it  is  Bernstein  and  Wood- 
ward's "All  the  President's  Men."  It  disturbed  me  at  the  time  when 
I  first  read  it.  Woodward  and  Bernstein  were  aware  that  the  Times' 
access  to  FBI  files  was  unquestioned. 

I  don't  know  if  it  is  true.  I  do  know  that  this  is  a  very  troublesome 
accusation  to  me. 

Ms.  Margolis.  Thank  you,  Mr.  Scalia. 

Mr.  Scalia.  Thank  you. 

[Whereupon,  at  12 :51  p.m.,  the  subcommittee  adjourned,  subject  to 
.call  of  the  Chair.] 
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